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IN THE CIRCUIT COURT FOR FR1DERECK COUNTY, MARYLAND

*

Petition of: RALE, Inc., et al. *

FOR JUDICIAL REVIEW OF THE.
DECISION OF THE BOARD OF
COUNTY COMMISSIONERS OF
FREDERICK COUNTY

*

IN THE CASES OF:
*

Rezoning Case No. R-12-02, Case No. 10-C-14-1899
Ordinance No. 4-O4659Application
Of 75-80 Properties, L,LC and Payne
Investments, LLC, Monrovia Town Center *

PUD
*

AND
*

Frederick County Development Rights
And Responsibilities Agreement *

(DRRA 12-06), Monrovia Town Center
PUD; and Adequate Public facilities Letter *

of Understanding, Monrovia Town Center
PUD (Exhibit 5 to DRRA 12-06) *

* * * * * * * * * *

OPINION AND ORDER

This matter having come before the Court on March 10, 2015 on Paul Smith's Motion for

Reconsideration of Order Deiaying Motion to Quash the Testimony of a County Commissioner;

Respondent Frederick County's Motion for Reconsideration of Order Denying Motion to Quash

Subpoena of C- Paul Smith; Payne Investments and 75-80 Properties' Response to Motion for

Reconsideration of order Denying Motion to Quash Subpoena of C. Paul Smith; Payne

Investments and 75-80 Properties' Motion for Reconsideration of Order Partially Denying

Motion to Quash Trial Subpoenas; Petitioners' Opposition to Motion for Reconsideration; and
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Petitioners' Motion to Remand for Reconsideration Pursuant to State Ex Parte Law and to Permit

Discovery; supporting memoranda having been filed by the parties; and argument having been

received and considered,

OPINION

Petitioners herein raised issues including, inter alia, the propriety of Commissioner

Smith7 s meeting with the Frederick Area Committee for Transportation ('FACT") on April 14,

2014 and commenting therein on improvements, to be funded in part by the developers of

Monrovia Town Center ("MTC"), to Route 75 and Route 80. Said comments were incorporated

into the April 23, 2014 letter submitted by FACT to the Frederick Board of County

Commissioners ("BOCC"). Said letter was accepted by the BOCC on April 23, 2014, was read

into the record by BOCC President Blame Young It was relied upon strenuously by counsel for

75-80 Properties, LLC and Payne Investments, LLC ("Developers") in the April 23, 2014

hearing. And further, based upon its timing, the letter's presentation was intended to have great

influence upon the ensuing vote by the Commissioners.

The Court finds the following:

1) That Commissioner Smith attended the April 14, 2014 FACT Committee meeting;

2) That Commissioner Smith commented on MTC' s pending zoning application, as

reflected in the April 14, 2014 FACT Committee Meeting Minutes;

3) That MD Code7 General Provisions § 5-859(b) states: "A member of the governing

body who communicates ex parte with an individual concerning a pending

application during the pendency of the application shall file with the Chief

Administrative Officer a separate disclosure for each communication within the later

of 7 days after the communication was made or received7" and therefore requires
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disclosure of such communications;

4) That pursuant to the Public Ethics 2014 Annual Report to the Frederick County

Ethics Commission, wherein the BOCC discloses cx parte communications,

Commissioner Smith's comments were not disclosed;

5) That the FACT committee incorporated the information from Commissioner Smith

jfltO its April 23, 2014 letter to the BOCC;

6) That the FACT letter was presented to the Commissioners with the intent to influence

the pending vte;

7) That the FACT letter was read into the record at the end of testimony by BOCC

President, Blame Young, which is highly suggestive that the BOCC relied upon it.

The Court finds the facts and circumstances hereinabove to be extreme, and that therefore

Petitioners have met their burden of making a strong showing as to an extreme circumstance

Therefore, the Court cannot make a judgment based on the record as it currently exists because

the letter, the timing, and the potential for reliance form an integral part of the decision to uphold

the administrative decision. Therefore, as "extreme circumstances [ .] occurred outside the

scope of the administrative record," additional testimony is necesssry Montgorneiy Cnzy. V.

Stevens, 337 Md. 471, 481 (1995). Moreover, "even under such circumstances, circuit court

discovery should not be permitted when a remand to the administrative agency is a viable

alternative." Id. at 481-82.

Therefore, this Court must remand the matter to the County for flrther proceedings,

including testimony, to resolve the issues raised in this Opinion.

I) M

This matter having come before the Court and all pleadings, memoranda, nd law, as well
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as the record produced upon the appeal having been read. and considered, it is thereupon this

2015, by the Circuit Court for Frederick County, Maiyland

ORDE1D, that this matter be and the same is hereby REMANDED to the successor

government to the Board of County Commissioners for further proceedings, including testimony,

in accordance with this Opinion, and it is further

ORDERED, that the trial subpoena issued by the Clerk of the Circuit Court and served

upon former Commissioner Paul Smith be quashed.
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