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SERVICE CONTRACT  
FOR THE  

DESIGN, CONSTRUCTION AND OPERATION  
OF THE  

ENERGY RECOVERY FACILITY  

THIS SERVICE CONTRACT FOR THE DESIGN, CONSTRUCTION AND 

OPERATION OF THE FREDERICK  AND CARROLL E NERGY RECOVERY FACILITY is made and 

entered into as of this ____ day of _________, 2009 between the Northeast Maryland Waste 

Disposal Authority, an instrumentality of the State of Maryland (the òAuthorityó) and 

[Wheelabrator Project Company], a corporation  organized and existing under the laws of the 

State of Delaware [___________] and authorized to do business in the State of Maryland (the 

òCompanyó). 

RECITALS  

(A) The Northeast Maryland Waste Disposal Authority (the òAuthorityó), an 

instrumentality of the S tate of Maryland, was created to assist participating Maryland political 

subdivisions in developing systems for the disposal of solid waste and the recovery of energy 

and other useful materials.  

(B) The Counties in Central  Maryland are in need  of additiona l electrical 

generation to assure long term reliability.  

(C) Frederick and Carroll Counties (the òCounties) desire to provide a new 

source of renewable energy generation to assure an adequate supply of electricity at a 

predictable cost, and nothing in this  Service Contract shall be deemed to restrict the right of 

the municipalities, residents, businesses or organizations in the Counties to practice source 

separation for the recovery, recycling or composting of waste.  

(D) The Counties desire to work with the  Authority to develop an energy 

recovery  facility for the disposal of waste and sewage sludge and the recovery of energy and 

other useful materials.   

(E) The Authority issued a Request for Proposals dated December 14, 2006 

to solicit proposals for refuse p rocessing and energy production (the òRFPó). 

(F) The Authority issued 10 addenda to the RFP on January 16, 2007, 

February 6, 2007, March 7, 2007, March 14, 2007, March 16, 2007, March 23, 2007, April 18, 

2007, May 11, 2007, May 25, 2007 and June 15, 2007.  

(G) Proposals submitted in response to the RFP were received on June 29, 

2007 from three companies.  
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(H) The Authority requested and received written clarifications of the 

proposals in accordance with the RFP and requested and received Best  and Final Offers  from 

two companies  on December 4, 2008.  

(I) The evaluation committee determined that the proposal submitted by the 

Company was the most advantageous proposal received in response to the Request for Best 

and Final Offer, and the RFP.  

(J) The Company is req uired to design, engineer, construct, equip, start -up, 

test, operate and maintain a nameplate 1,500 ton per day energy recovery facility and to meet 

performance guarantees in connection therewith.  

(K) Waste Management, Inc.  will guarantee the payment and p erformance of 

the obligations of the Company under this Service Contract pursuant to a guaranty agreement 

executed concurrently herewith.  

(L) The Authority and the Counties have approved entered into  long -term 

energy recovery agreements under which the Auth ority is obligated to accept and dispose of 

municipal solid waste generated in Frederick  County and Carroll  County and the Authority 

intends to fulfill its obligations to Frederick  County and Carroll  County by entering into this 

Service Contract.  

(M) The Authority desires to receive, and the Company desires to provide, the 

Contract Services under the terms of this Service Contract.  

NOW, THEREFORE, in consideration of the mutual covenants herein contained, 

the parties hereto, intending to be legally bound, agree as follows:  
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ARTICLE I  
 

DEFINITIONS AND INTERPRETATION  

SECTION 1.1.  DEFINITIONS .  As used in this Service Contract the following 

terms shall have the meanings set forth below:  

òAcceptable Residue Disposal Siteó has the meaning specified in Section 12.10.  

òAcceptable Sewage Sludgeó means sewage delivered by or on behalf of Carroll 

County, Frederick  County or local governments authorized by Carroll County or Frederick  

County to deliver sewage sludge meeting the criteria and not to exceed the amounts set forth in 

Appendix 18.  

òAcceptanceó means demonstration by the Company in accordance with 

Article  VIII hereof and Appendix   6 that the Acceptance Tests have been conducted, the 

Acceptance Test Procedures and Standards have been achieved and the other Acceptance Date 

Conditions set forth in Section  8.4 have been achieved.  

òAcceptance Dateó means the date on which the Acceptance has occurred or is 

deemed to have occurred under Section  8.5.  

òAcceptance Date Conditionsó has the meaning specified in Section 8.4.  

òAcceptance Test Planó has the meaning specified in Appendix 6. 

òAcceptance Test Procedures and Standardsó or òAcceptance Standardó means 

the test procedures and standards for Acceptance as set forth in Appendix  6.  

òAcceptance Testsó or òAcceptance Testingó means the tests required for 

Acceptance as set forth in Appendix  6.  

òAdditional Bondsó means the project revenue bonds issued by the Authority to 

complete the Facility, including but not limited to those bonds described in Section 6.3(B).  

òAEIó means Allegheny Energy Inc., an investor owned utility with headquarters 

located at  800 Cabin Hill Drive, Greensburg, Pa. 15601.  

òAffiliateó means any person directly or indirectly controlling or controlled by 

another person, corporation or other entity or under direct or indirect com mon control with 

such person, corporation or other entity.  

òAggregate Billing Periodó means, as of any date of determination during the 

Term hereof, all Billing Periods from the first Billing Period hereunder through the end of the 

Billing Period ending on  or most recently prior to such date of determination.  
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òAlternative Waste Disposal Siteó has the meaning specified in 

subsection  10.2(H).  

òAnnual Electricity Priceó means, for any Contract Year, the average price 

(expressed in dollars/kWh) for electricity which is actually payable by the Energy  Purchaser(s) 

during such Contract Year for electricity purchased under the Energy  Purchase Agreement(s) 

(including energy, capacity, ancillary services, renewable energy certificates and other 

attributes), calculated  by dividing the total sum payable thereunder for purchased electricity  

(including energy, capacity, ancillary services, renewable energy certificates and other 

attributes, if purchased by the Energy Purchasers in accordance with the Energy Purchase 

Agreement) during the Contract Year (prior to any deductions, offsets, holdbacks, damages, or 

other reductions allowed under the Energy  Purchase Agreements which were due to Company 

Fault) by the total amount (kWh) of electricity actually delivered to the Energ y Purchasers 

during the Contract Year.  

òAnnual Electricity Productionó means, for any Contract Year, the per-Ton 

average amount of exportable electricity actually produced by the Facility during such Contract 

Year, calculated by dividing (1) the total amou nt of electricity produced by the Facility during 

such contract Year and available for sale after use in the Facility, by (2) the Annual Facility 

Throughput.  

òAnnual Electricity Production Guaranteeó means, for any Contract Year, the 

production of electric ity available for sale, after use in the Facility, of 750 kWh/Ton for 

Processible Waste with an average Higher Heating Value of 5,500 Btu per pound (as adjusted 

due to variation in annual Higher Heating Value in accordance with Appendix 2).  

òAnnual Electricity Production Liquidated Damagesó means the amounts so 

designated which are calculated in accordance with Section  15.10.  

òAnnual Operating Planó means the annual operating plan established, adopted 

and revised in accordance with Section  10.3(A).  

òAnnual Settlement Statementó has the meaning specified in Section 15.16.  

òAnnual Throughputó means, for any Contract Year, the Tonnage actually 

combusted by the Facility in accordance with this Service Contract.  

òAnnual Throughput Guaranteeó has the meaning specified in Section  10.2(B).  

òAnnual Throughput Liquidated Damagesó has the meaning specified in 

Section  15.9(I).  
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òAppendixó means any of the Appendices attached to this Service Contract and 

identified as such in the Table of Contents, as the same may be amend ed or modified from time 

to time in accordance with the terms hereof.  

òApplicable Lawó means:  (1) any federal, state or local law, code or regulation; 

(2) any formally adopted and generally applicable rule, requirement, determination, standard, 

policy, im plementation schedule or other order of any Governmental Body having appropriate 

jurisdiction; (3)  any established interpretation of law or regulation utilized by an appropriate 

Governmental Body if such interpretation is documented by such Governmental Bo dy and 

generally applicable; and (4)   any Governmental Approval, in each case having the force of law 

and applicable from time to time to:  (a)  to the siting, design, acquisition, construction, 

equipping, financing, ownership, possession, start up, testing , operation, maintenance, repair, 

replacement or management of municipal solid waste resource recovery systems, including the 

Facility; (b)  to the air , noise, dust  and odor emissions therefrom; (c)  to the transfer, handling, 

processing, transportation or d isposal of Non -Processible Waste, Residue and other by -

products produced thereby; or (d)  to any other transaction or matter contemplated hereby 

(including, without limitation, any of the foregoing which pertain to solid waste processing, 

waste disposal, he alth, safety, fire, environmental protection, labor relations, building codes 

and non -discrimination).  

 òAuthorityó means Northeast Maryland Waste Disposal Authority established 

pursuant to the Northeast Maryland Waste Disposal Authority Act, codified as S ubtitle 9 or 

Title 3 of the Natural resources Article  of the Annotated Code of Maryland, as amended, 

supplemented, superseded and replaced from time to time.  

òAuthority Administrative Costsó means the amount equal to all reasonable 

administrative costs of the Authority, other than Variable Costs (as defined in the Energy 

Recovery Agreement), attributable to the administration and enforcement by the Authority of 

its obligations under the Energy Recovery Agreement, including, but not limited to, the 

following :  accounting, legal, engineering and other professional fees, including the fees of the 

Consulting Engineer (as defined in the Energy Recovery Agreement) required to be retained by 

the Authority pursuant to this Service Agreement, or the Energy Recovery A greement, the 

Independent Public Accountant (as defined in the Energy Recovery Agreement), the Insurance 

Consultant (as defined in the Energy Recovery Agreement); any fees, expenses or liabilities 

required to be paid by the Authority to any trustee, paying  agent or fiduciary for the Bonds; 

and expenses related to the issuance of the Bonds.  

òAuthority Engineeró means either (1) an engineer employed by the Authority or 

(2) a qualified consulting engineer or firm of consulting engineers, having experience with  

respect to the design, construction, testing, operation, maintenance, repair, replacement and 
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management of energy recovery facilities, in either case designated as the Authority Engineer 

from time to time in writing by the Authority.  

òAuthority Faultó means any breach (including the untruth or breach of any 

Authority representation or warranty herein set forth), failure, non -performance or non -

compliance by the Authority or the Counties under this Service Contract with respect to 

its their respective  oblig ations and responsibilities under this Service Contract to the extent not 

directly attributable to any Uncontrollable Circumstance or Company Fault, and which 

materially and adversely affects the Companyõs rights, obligations or ability or costs to perform 

under this Service Contract.  

òAuthority Indemniteeó has the meaning specified in Section 17.3.  

òAuthority Landfillsó means the Reichs Ford Road Landfill  and the Northern  

Landfill or such other landfill designated by the Authority in accordance with the pr ovisions of 

this Service Contract.  

òAuthority Operated Assetsó means the effluent pump station and standby 

generator located at the effluent pump station, and the scale house and scales, which will be 

operated by or on behalf of the Authority or Frederick  County.  

 òAuthority Propertyó means any structures, improvements, equipment, fire 

alarm systems, valves, pumping systems, hydrants, hydrant connections, duct lines, lamps, 

lampposts, monuments, sidewalks, curbs, trees, lawns, roadways, utilities or any oth er 

systems, fixtures, or real or personal property owned, leased, operated, maintained, or 

occupied by the Authority.  

òAvailable Billing Period Processible Wasteó means the sum of (1) the amount of 

Processible Waste delivered to the Facility and accepted b y the Company in any Billing Period, 

plus (2)  the amount of Processible Waste which the Company wrongfully refuses to accept at 

the Facility in any Billing Period as provided in Section  10.2.  

òBAFO Dateó means December 4, 2008. 

òBankruptcy Codeó means the United States Bankruptcy Code, 11 U.S.C. 101 et 

seq., as amended from time to time and any successor statute thereto.  òBankruptcy Codeó 

shall also include (1)  any similar state law relating to bankruptcy, insolvency, the rights and 

remedies of creditors, the appointment of receivers or the liquidation of companies and estates 

that are unable to pay their debts when due, and (2)  in the event the Guarantor is incorporated 

or otherwise organized under the laws of a jurisdiction other than the United States, a ny 

similar insolvency or bankruptcy code applicable under the laws of such jurisdiction.  
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òBase Operation Feeó means the annual amount payable to the Company, 

pursuant to Section  15.3, for the operation and maintenance (including repair and 

replacement) of the Facility and the combustion of Processible Waste in amounts up to and 

including the annual waste processing threshold determined in accordance with Appendix 20 

in a Contract Year.  The Base Operation Fee shall be the sum of the Fixed Escalation 

Compone nt of the Base Operation Fee and the Indexed Escalation Component of the Base 

Operation Fee.  

òBaseline Facility Recordó has the meaning specified in Section 13.2(B). 

òBilling Periodó means each calendar month.  With respect to the Facility, the 

first Billi ng Period shall begin on the Acceptance Date and shall continue to the last day of the 

month in which the Acceptance Date occurs and the last Billing Period shall end on the last 

day of the Term of this Service Contract.  Any computation made on the basis of a Billing 

Period shall be adjusted on a pro rata basis to take into account any Billing Period of less than 

the actual number of days in the month to which such Billing Period relates.  

òBilling Period Electricity Priceó means, for any Billing Period, the average price 

(expressed in dollars/kWh) for electricity which is actually payable by the Energy  Purchasers 

during such Billing Period for electricity purchased under the Energy  Purchase Agreements 

(including energy, capacity, payments for ancillary serv ices and the value of renewable energy 

credits or certificates or other attributes if purchased by the Energy  Purchasers in accordance 

with the Energy  Purchase Agreements), calculated by dividing the total sum payable 

thereunder for purchased electricity ( including energy, capacity, payments for ancillary services 

and the value of renewable energy credits or certificates or other attributes if purchased by the 

Energy  Purchasers in accordance with the Energy  Purchase Agreements) during the Billing 

Period (pr ior to any deductions, offsets, holdbacks, damages, or other deductions allowed 

under the Energy  Purchase Agreements which are due to the Company Fault) by the total 

amount (kWh) of electricity actually delivered to the Energy  Purchasers during the Billing  

Period.  

òBilling Period Electricity Productionó means, for any Billing Period, the per-Ton 

amount of exportable electricity actually produced by the Facility during the Billing Period, 

calculated by dividing (1)  the total amount of electricity produced by  the Facility during such 

Billing Period and available, after use in the Facility, for sale to the Energy  Purchaser, by 

(2) the total amount of Tons of Processible Waste processed during the Billing Period.  

òBilling Period Electricity Production Creditó has the meaning specified in 

subsection 15.10(C).  
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òBilling Period Electricity Production Debitó has the meaning specified in 

subsection 15.10(B).  

òBilling Period Electricity Production Deficiencyó has the meaning specified in 

subsection 15.10(A).  

òBilling Period Electricity Production Surplusó has the meaning specified in 

subsection 15.10(A).  

 òBilling Period Throughputó means, for any Billing Period, the Tonnage actually 

combusted by the Facility in accordance with this Service Contract.  

òBilling Period Throughput Performance Creditó has the meaning specified in 

subsection  15.9(C).  

òBilling Period Throughput Performance Debitó has the meaning specified in 

subsection  15.9(B).  

òBilling Period Throughput Deficiencyó has the meaning specified in 

subsection  10.2(D ).] 

òBilling Period Throughput Guaranteeó has the meaning specified in 

subsection  10.2(C).  

òBilling Period Throughput Surplusó has the meaning specified in 

subsection  10.2(D).  

òBypass Processible Wasteó means Processible Waste delivered or available for 

delivery to the Facility which the Company wrongfully refuses to accept or combust at the 

Facility as provided in subsection  10.2(G).  

òCapital Modificationó means any material change to the Facility including the 

installation of new structures, equipment, sy stems or technology following Acceptance.  If a 

replacement of any part of the Facility made by the Company pursuant to its obligations under 

Article  XIII results in a material change to the Facility, such replacement shall be considered to 

be a Capital Mo dification.  

òCERCLAó means the Comprehensive Environmental Response, Compensation, 

and Liability Act, 42 U.S.C. 9601 et seq. , and applicable regulations promulgated thereunder, 

each as amended from time to time.  

òCERCLISó means the Comprehensive Environmental Response, Compensation, 

and Liability Information System, a database used by the EPA to track activities conducted 

under its Superfund [undefined?] program, listing sites that have a potential for releasing 

hazardous substances into the environment.  
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òChange in Lawó means any of the following acts, events or circumstances to the 

extent that compliance therewith materially (i) increases the cost of performance of  a partyõs 

obligations hereunder, (ii) increases the scope of a partyõs obligations hereunder, (iii)  interferes 

with the ability of a party to perform its obligations hereunder, or (iv)  delays the ability of a 

party to perform its obligations hereunder:  

(a) the adoption, amendment, promulgation, issuance, modification, repeal 

or written change in (i) administrative or (ii)  judicial interpretation, of any Applicable Law on or 

after the Contract Date, unless such Applicable Law was on or prior to the Contract Date duly 

adopted, promulgated, issued or otherwise officially modified or changed in interp retation, in 

each case in final form, to become effective without any further action by any Governmental 

Body; or  

(b) the order or judgment of any Governmental Body issued on or after the 

Contract Date (unless such order or judgment is issued to enforce co mpliance with Applicable 

Law which was effective as of the Contract Date) to the extent such order or judgment is not 

the result of willful or negligent action, error or omission or lack of reasonable diligence of the 

Company or of the Authority, whichever  is asserting the occurrence of a Change in Law; 

provided, however, that the contesting in good faith or the failure in good faith to contest any 

such order or judgment shall not constitute or be construed as such a willful or negligent 

action, error or om ission or lack of reasonable diligence; or  

(c) except with respect to any Governmental Approval required for the 

construction and operation of the Facility as provided within the acts, events or circumstances 

described in  (i) - (ii) below pertaining to excl usions from òChange in Lawó, the denial of an 

application for, a delay in the review, issuance or renewal of, or the suspension, termination, or 

interruption of any Governmental Approval, or the imposition of a term, condition or 

requirement in a Governmen tal Approval which is more stringent or burdensome than the 

Contract Standards in connection with the issuance, renewal or failure of issuance or renewal 

of any Governmental Approval, to the extent that such occurrence is not the result of willful or 

negli gent action, error or omission or a lack of reasonable diligence of the Company or of the 

Authority, whichever is asserting the occurrence of a Change in Law; provided, however, that 

the contesting in good faith or the failure in good faith to contest any such occurrence shall not 

be construed as such a willful or negligent action or lack of reasonable diligence; or  

(d) a Governmental Approval  or other Applicable Law  which expressly 

requires the installation of selective catalytic reduction (SCR) technology  at the Facility.  

It is specifically understood, however, that none of the following shall constitute 

a òChange in Lawó: 
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(i) a change in the nature or severity of the actions typically taken by a 

Governmental Body to enforce compliance with Applicable Law which was effective as of the 

Contract Date;  

(ii)  acts, events and circumstances with respect to which the Company has 

assumed the permitting risk relating to the Facility under Sections  5.3 and 7.3; or  

(ii)  the failure of the Company to obtain any Governm ental Approval 

necessary to commence construction of the Facility which the Company is responsible for 

obtaining pursuant to Appendix 1 as a result of (a) the Company not diligently taking all 

reasonable measures to obtain any such Governmental Approval or  (b) the Company either (1) 

proposing a design or approach that has not been commercially proven in a mass burn 

resource recovery facility of a comparable size to the Facility or a larger size than the Facility or 

(2) submitting an application for a Govern mental Approval which by its quality or completeness 

is inconsistent with Good Industry Standards;  or  

(iii)  any Taxes based on or measured by income, any unincorporated 

business, payroll, franchise or employment taxes, any taxes imposed by a foreign govern ment 

or any of their taxing agencies, except that a change in any such tax law or similar law that is 

specific to operators of resource recovery  or municipal solid waste facilities (and not other types 

of operators), shall constitute a Change in Law.  

òChange Orderó means a written order to the Company issued and signed by the 

Authority after execution of this Service Contract, authorizing or requiring:  

(i) Extra Design -Build Work, or a deletion or omission from or modification 

to the Design -Build Work, purs uant to Section  7.6;  

(ii)  an increase or reduction in the Design -Build Price; or  

(iii)  any other change in this Service Contract prior to the Acceptance Date 

(including any change in the Design Requirements).  

òCompanyó means [Wheelabrator Project Company], a corporation organized and 

existing under the laws of Delaware, [__________], and its permitted successors and assigns.  

òCompany Construction Commitmentó means  

(i) the deposit of an amount equal to the Required Commitment Level with 

an escrow agent under  an escrow agreement among an escrow agent 

approved by the Authority, the Authority, the Company and the Trustee, 

in form and substance reasonably satisfactory to the Authority, which 

permits the Trustee to draw funds held by the escrow agent to pay 

Permit ted Drawings and which provides for the investment of moneys 



Design, Construction and Operation of the 
Resource Recovery Facility  

Service Contract  
Article  I - Definitions and Interpretation  

 

11  
326909.8 032331 AGMT 326909.8 032331 AGMT  

held only in debt securities of the type specified in the General Bond 

Resolution for the investment of Revenue Bond proceeds;  

(ii)  a Construction Commitment Letter of Credit in the face amount of the 

Required Commitment Level; or  

(iii)  a guarantee from a person having a Credit Rating of (a) òAaó or higher 

from Moodyõs; and (b) òAAó or higher from S&P in form and substance 

reasonably satisfactory to the Authority that guarantees payment up to 

th e Required Commitment Level for Permitted Drawings.  

òCompany Faultó means any breach (including the untruth or breach of any 

Company representation or warranty herein set forth), failure, non -performance or non -

compliance by the Company with respect to its  obligations and responsibilities under this 

Service Contract to the extent not directly attributable to any Uncontrollable Circumstance or 

Authority Fault, and which materially and adversely affects the Authorityõs right and 

obligations, ability or costs to perform under this Service Contract.  

òConstruction Commencement Dateó means the first date on which all of the 

Construction Commencement Date Conditions set forth in Section  4.3 shall be satisfied or 

waived, as agreed to in writing by the parties pursua nt to Section  4.4 and the Notice to Proceed 

with construction of the Facility is issued.  

òConstruction Commencement Date Conditionsó has the meaning set forth in 

Section  4.3 hereof.  

òConstruction Manageró has the meaning specified in subsection 7.9(B).  

òConstruction Payment Bond and Construction Performance Bondó means the 

surety bonds which shall be provided to the Authority in accordance with Section  18.2 

substantially in the form set forth in the Transaction Forms.  

òConstruction Periodó means the period from and including the Construction 

Commencement Date to the Acceptance Date.  

òConstruction Period Workó means all work required to be conducted during the 

Construction Period, including successful completion of design, construction, Acceptance 

Testing, pr eparation of Operation and Maintenance Manual and other plans, and completion of 

Company staff training.  

òConsumablesó means those materials, supplies and similar consumables used 

in connection with the operation of the Facility, which may include fuel oil , diesel fuel, liquid 

chlorine, liquid sulfur dioxide, liquid defoament, quick lime, activated carbon, lubricants, 
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polymers, office supplies and other chemicals, fuels, materials, supplies and similar 

consumables.  

òConstruction Commitment Letter of Creditó means an irrevocable standby letter 

of credit in a form reasonably acceptable to the Authority, naming the Authority or its designee 

as the party entitled to demand payment and present draw requests thereunder, which letter of 

credit:  

(1) is issued by a U .S. commercial bank or a foreign bank with a U.S. 

branch, with such bank having a net worth of at least One Billion Dollars $1,000,000,000 and 

a Credit Rating of:  

(a) òAaó or higher from Moodyõs; or 

(b) òAAò or higher from S&P; 

(2) on the terms provided in  the letter of credit, permits the Authority or its 

designee to draw up to the face amount thereof for Permitted Drawings;  

(3) if a letter of credit is issued by a foreign bank with a U.S. branch, 

permits the Authority or its designee to draw upon the U.S.  branch;  

(4) permits the Authority or its designee to draw the entire amount available 

thereunder if such letter of credit is not renewed or replaced at least thirty (30) calendar days 

prior to its stated expiration date; and  

(5) is transferable by the Aut hority to any Trustee or any other person to 

which the Authority or its designee may assign this Service Contract.  

òConstruction Completion Costsó means the cost for the design, construction, 

equipping, start -up, or testing of the Facility, including costs  of causing the Facility to satisfy 

the Acceptance Tests described in Appendix 6 and costs of completion of the Facility in 

accordance with this Service Contract, in excess of the Design -Build Price.  Construction 

Completion Costs include (i) costs incurre d by the Company or its Affiliates and owed by the 

Authority under this Service Contract, (ii) costs incurred by the Authority after termination of 

this Service Contract due to Company Fault and (iii) costs required to pay contractors, 

suppliers, Subcontra ctors or other vendors of the Company to the extent not paid by the 

Company.  Construction Completion Costs exclude (1) costs incurred as a result of 

Uncontrollable Circumstances, or (2) costs incurred for Authority -ordered Change Orders.  

òContract Administration Memorandumó has the meaning set forth in 

subsection  11.14(B).  
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òContract Dateó means the date this Service Contract is executed and delivered 

by the parties hereto.  

òContract Representativeó means, in the case of the Company, the individual 

specifie d in writing by the Company as the representative of the Company from time to time for 

all purposes of this Service Contract and, in the case of the Authority, the Executive Director or 

such other representative as shall be designated in writing by the Exe cutive Director from time 

to time.  

òContract Servicesó means the Design-Build Work and the Operation Services.  

òContract Standardsó means the standards, terms, conditions, methods, 

techniques and practices imposed or required by:  (1)  Applicable Law; (2)  the Design 

Requirements; (3)  the Performance Guarantees; (4)  Good Engineering and Construction 

Practice; (5)  Good Industry Practice; (6)  the Design -Build Quality Management Plan; (7)  the 

Operation and Maintenance Manual; (8)  applicable equipment manufacture rsõ specifications, 

but only during the period in which the equipment is covered by the manufacturerõs warranty; 

(9) applicable Insurance Requirements; and (10)  any other standard, term, condition or 

requirement specifically provided in this Service Contra ct to be observed by the Company.  

Subsection  1.2(N) shall govern issues of interpretation related to the applicability and 

stringency of the Contract Standards.  

òContract Yearó means the Authorityõs fiscal year commencing on July 1 in any 

year and ending on June  30 of such year; provided, however, that with respect to operations of 

the Facility, the first Contract Year shall commence on the Acceptance Date and shall end on 

the following June  30, and the last Contract Year shall commence on July  1 prior to the date 

this Service Contract expires or is terminated, whichever is appropriate, and shall end on the 

last day of the Term of this Service Contract or the effective date of any termination, whichever 

is appropriate.  Any computation made on the basis of a Contract Year shall be adjusted on a 

pro rata basis to take into account any Contract Year of less than 365 or 366 days, whichever 

is applicable.  

òCost Substantiationó has the meaning specified in Section 19.6.  

òCountiesó means Frederick  County and Carro ll  County, Maryland.  

òCPIó or òConsumer Price Indexó means the Consumer Price Index for the 

Washington, D.C., Standard Metropolitan Statistical Area, All -Items for All Urban Consumers, 

1996 Base, published by the United States Department of Labor, or, if s uch Index is no longer 

published or its method of computation is substantially modified, a substitute Index published 

by the United States government or by a reputable publisher of financial or economic statistics 
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that will fairly and reasonably reflect th e same or substantially the same information as the 

discontinued or modified Index.  

òCredit Ratingó means, with respect to any entity, the rating then assigned to 

such entityõs unsecured, senior long-term debt obligations (not supported by third party cred it 

enhancements) or if such entity does not have a rating for its senior unsecured long -term debt, 

then the rating then assigned to such entity as an issues rating by a Rating Service.  

òDeliverable Materialó means all documents, reports, warranties, manuals, 

submittals, licenses and other materials required to be delivered by the Company to the 

Authority pursuant to this Service Contract.  

òDesignated Residue Disposal Siteó has the meaning specified in 

subsection  12.10(B).  

òDesign-Build Periodó means the period of time from the Contract Date through 

the Acceptance Date and includes, both, the Development Period and the Construction Period.  

òDesign-Build Priceó has the meaning specified in Section 9.1. 

òDesign-Build Quality Management Planó means the quality assurance and 

quality control requirements set forth in Appendix  5.  

òDesign-Build Workó means the employment and furnishing of all labor, 

materials, equipment, supplies, tools, scaffolding, transportation, Utilities including bringing 

off-Site Utilities to the Site,  (to the extent provided in Appendix 3)   insurance, temporary 

facilities and other things and services of every kind whatsoever necessary for the full 

performance and completion of the Companyõs design, engineering, construction, start-up, 

shakedo wn, Acceptance Testing, obtaining Governmental Approvals and related obligations 

with respect to the construction of the Facility during the Development Period and the 

Construction Period under this Service Contract, including all completed structures, 

assemblies, fabrications, acquisitions and installations, all commissioning and testing, and all 

of the Companyõs administrative, accounting, record-keeping, notification and similar 

responsibilities of every kind whatsoever under this Service Contract pertai ning to such 

obligations.  A reference to Design -Build Work shall mean any part and all of the Design -Build 

Work unless the context otherwise requires (and shall include all Extra Design -Build Work 

authorized by Change Order).  

òDesign Requirementsó means the design requirements for the Facility set forth 

in Appendices 3, 4 and 5 as the same may be changed or modified in accordance herewith.  

òDevelopment Periodó means the period from and including the Contract Date to 

the Construction Commencement Date.  
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òDevelopment Period Responsibilitiesó means the Companyõs responsibilities 

and/or the Authorityõs responsibilities with respect to the Development Period under 

Section  4.2 hereof.  

òDevelopment Period Workó means everything required to be furnished and done 

for  and relating to the Facility by the Company pursuant to this Service Contract during the 

Development Period.  Development Period Work shall mean any part and all of the 

Development Period Work unless the context otherwise requires.  

òDisputed Workó has the meaning set forth in subsection  7.6(H).  

òElectricity Production Credit Accountó has the meaning specified in subsection 

15.10(F).  

òElectricity Production Damages Accountó has the meaning specified in 

subsection 15.10(E).  

òElectricity Production Liquidated Damagesó has the meaning set forth in 

Section 15.10.  

òEncumbrancesó means any Lien, lease, mortgage, security interest, charge, 

judgment, judicial award, attachment or encumbrance of any kind with respect to the Facility, 

other than Permitted Encumbrances . 

òEnergy Purchase Agreementsó means the agreement to be entered into by the 

Authority and the Energy  Purchasers providing for the purchase by the Energy  Purchasers of 

electricity produced by the Facility, as the same may be amended from time to time in 

accordance therewith; or any other agreement between the Authority and an Energy  Purchaser 

providing for the purchase of electricity from the Facility, as such other agreement may be 

amended from time to time in accordance therewith.  

òEnergy Purchaseró means Frederick County, Carroll County  or any other 

purchaser of electricity under an Energy  Purchase Agreement.  

òEnergy Recovery Agreementó means the long-term energy recovery agreements 

between the Authority and Frederick  County dated _______________ __, ____ and between the 

Authority and Carroll  County dated _________ __, ____ under which the Authority is obligated to 

accept and process stipulated amounts of municipal solid waste delivered by or on behalf of 

such Counties at the Facility and which obligates the County to pay to the Authority an 

amount equal to all amounts due to the Company as Service Fees or termination fees 

hereunder.  
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òEngineer of Recordó means the registered professional engineer (persons or 

entities) employed by the Company and under whos e direction the design of the Facility is 

prepared.  

òEnvironmental Guaranteeó means the Companyõs guarantee that, in the 

performance of the Contract Services, it will comply with all odor, noise, lighting, dust, 

emissions, air quality, traffic, run -off and  other environmental requirements under Applicable 

Law and Appendix  2.  

òEnvironmental Performance Obligationsó has the meaning specified in 

Section  12.4(C).  

òEPAó or òUSEPAó means the United States Environmental Protection Agency 

and any successor agency.  

òEvent of Defaultó means, with respect to the Company, those items specified in 

Section  16.2 and, with respect to the Authority, those items specified in Section  16.4.  

òExcess Operation Feeó means Forty -Two Dollars and Ninety -Five Cents  ($42.95 ) 

(which amo unt will be adjusted by the Operation Fee Adjustment Factor) per Ton of Processible 

Waste, which is the amount payable to the Company for the combustion of Processible Waste 

in excess of the annual waste processing threshold determined in accordance with A ppendix 

20.  

òExcess Processible Wasteó has the meaning specified in subsection 10.2(A). 

 òExit Test Procedures and Standardsó means the test procedures and standards 

regarding the Facility to be conducted by the Company prior to termination or expiration o f this 

Service Contract as set forth in Appendix  16.  

òExtension Periodó means the period commencing on the day after the 

Scheduled Acceptance Date and ending 360 days following the Scheduled Acceptance Date, or 

in the event of one or more delays caused by Uncontrollable Circumstances, Authority -

requested Change Orders or Authority Fault occurring during such period, the date which is 

the next business day following the date calculated by adding to the Scheduled Acceptance 

Date the aggregate number of days o f such delay ; provided however that the Extension Period  

shall not begin until the Company gives the Authority written notice of the  commencement  

thereof and if the Company elects to terminate the Exteterion Period before the 360 th  day after 

the  Schedule d Date  the  Extension Period shall end on the date specified  by the  Company in a 

written  notice given to the  Authority at least two ( 2) Business Days before   such termination . 
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òExtra Design-Build Workó means any Design-Build Work ordered by the 

Authority p ursuant to Section  7.6 in addition to the Design -Build Work originally required 

hereunder.  

òExtraordinary Itemsó has the meaning specified in Section 15.7.  

òExtra Paymentó has the meaning specified in subsection 7.6(B).  

òFacilityó means the solid waste energy recovery facility to be designed, 

constructed and acceptance tested by the Company in accordance with the Design 

Requirements, consisting generally of: (i)  the receiving pit, waste feed systems, combustion 

units, boilers, electric generation equipment,  Residue handling equipment, air pollution control 

equipment, auxiliary and control equipment, and all other components of the combustion 

train; (ii) the effluent pipeline, pump station, standby generator and related equipment; (iii) all 

other buildings, s tructures, fixtures and equipment appurtenant thereto, utilized for Solid 

Waste energy recovery, weighing of waste, processing of Non -Processible Waste, treatment of 

ash, and disposal of Residue; (iv)  all roads, grounds, fences and landscaping appurtenant 

thereto, utilized for Solid Waste processing and (v)  administration offices; and (vi) the electric 

transmission line to the PJM interconnect . 

òFacility Equipmentó means all manufactured equipment, property or assets, 

whether or not constituting personal pr operty or fixtures other than Facility Structures, 

constituting part of the Facility, including, without limitation, the waste feed systems, 

combustion units, boilers, electric generation equipment, Residue handling equipment, air and 

pollution control equ ipment.  

òFacility Manageró has the meaning specified in Section 11.3.  

òFacility Operating Expensesó means those fees and expenses payable by the 

Authority in connection with the operation of the Facility pursuant to the General Bond 

Resolution.  Such Facil ity Operating Expenses shall include the Service Fee, except for any 

revenue sharing component of the Service Fee.  

òFacility Performance Obligationsó means the Facility Throughput Performance 

Liquidated Damages, Electricity Production Liquidated Damages, F errous Recovery Liquidated 

Damages, Non -Ferrous Recovery Liquidated Damages,  Electricity Usage Liquidated Damages, 

Residue Performance Liquidated Damages and Environmental Performance Obligations.  

òFacility Revenuesó means those revenues generated by the Facility used to 

secure repayment of the Revenue Bonds in accordance with the provisions of the General Bond 

Resolution.  
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òFacility Structuresó means all structures, buildings and all appurtenances, 

other than Facility Equipment, constituting part of the Fa cility.  

òFacility Throughput Performance Liquidated Damagesó shall be calculated in 

accordance with Section  15.9.  

òFair Market Valueó has the meaning specified in subsection 16.2(E). 

òFederal Energy Regulatory Commissionó means the U.S. Federal Energy 

Regulatory Commission.  

òFees and Costsó means reasonable fees and expenses of employees, attorneys, 

architects, engineers, expert witnesses, contractors, consultants and other persons, and costs 

of transcripts, printing of briefs and records on appeal, copying  and other reimbursed 

expenses, and expenses reasonably incurred in connection with investigating, preparing for, 

defending or otherwise appropriately responding to any Legal Proceeding.  

òFerrous Recovery Guaranteeó has the meaning specified in Appendix 2. 

òFerrous Recovery Liquidated Damagesó has the meaning set forth in Section 

15.13.  

òFinal Completionó means completion of the Design-Build Work in compliance 

with the Design Requirements and the requirements of Section  8.11.  

òFinal Designó means the detailed plans and specifications necessary and 

sufficient to allow complete construction of the Facility in conformance with the requirements 

of this Service Contract.  

òFinal Punch Listó has the meaning specified in subsection 8.2(B).  

òFixed Escalation Component of the Base Operation Feeó shall mean Three 

Million Five Hundred Thirty Thousand Three Hundred Thirty -Eight Dollars  ($3,530,338 .00 ) 

which amount will be increased at an escalation of three (3) percent per Contract Year from the 

BAFO Date.  

òFixed Design-Build Priceó has the meaning set forth in subsection 9.1(B).  

òFixed Design-Build Price Adjustmentsó has the meaning specified in 

subsection  9.1(C).  

òGeneral Bond Resolutionó means the general bond resolution to be adopted by 

the Authority, pursuant to which  the Authority shall issue indebtedness described therein to 

finance the capital costs of the Facility.  
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òGood Engineering and Construction Practiceó means those methods, 

techniques, standards and practices which, at the time they are to be employed and in light of 

the circumstances known or reasonably believed to exist at such time, are generally recognized 

and accepted as good design, engineering, equipping, installation, construction and 

commissioning practices for the design, construction and improvement  of capital assets in the 

municipal solid waste resource recovery industry in the United States.  

òGood Industry Practiceó means the methods, techniques, standards and 

practices which, at the time they are to be employed and in light of the circumstances kn own 

or reasonably believed to exist at such time, are generally recognized and accepted as good 

operation, maintenance, repair, replacement and management practices in the municipal solid 

waste resource recovery industry in the United States.  

òGovernmental Approvalsó means all orders of approval, permits, licenses, 

authorizations, consents, certifications, exemptions, rulings, entitlements and approvals issued 

by a Governmental Body of whatever kind and however described which are required under 

Applicable Law to be obtained or maintained by any person with respect to the Contract 

Services.  

òGovernmental Authorityó has the meaning specified in subsection 19.4(B). 

òGovernmental Bodyó means any federal, state, regional or local legislative, 

executive, judicial  or other governmental board, agency, authority, commission, 

administration, court or other body, or any official thereof having jurisdiction.  

òGuaranteed Maximum Electricity Consumptionó has the meaning specified in 

Appendix  11.  

òGuaranteed Maximum Electricity Demandó has the meaning specified in 

Appendix  11.  

òGuaranteed Maximum Electricity Utilizationó means Guaranteed Maximum 

Electricity Consumption and Guaranteed Maximum Electricity Demand.  

òGuarantoró means Waste Management, Inc., a corporation organized and 

existing under the laws of Delaware, and its successors and assigns permitted 

thereunder under the Guaranty . 

òGuaranty Agreementó or òGuarantyó means the Guaranty Agreement entered 

into concurrently with this Service Contract from the Guarantor to th e Authority in the form 

set forth in the Transaction Forms, as the same may be amended from time to time in 

accordance therewith.  
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òHazardous Materialó means any waste, substance, object or material deemed 

hazardous under Applicable Law including, without l imitation, òhazardous substanceó as 

defined under CERCLA and òhazardous wasteó as defined under RCRA; provided, however, that 

household hazardous waste shall not constitute Hazardous Material. Hazardous Material shall 

include radioactive materials.  

òHigher Heating Valueó or òHHVó means the heat generated during complete 

combustion of a fuel including the heat of vaporization of water vapor formed during 

combustion and expressed in òBritish Thermal Units Per Poundó (Btu/lb). 

òIndependent Engineeró means a nationally -recognized qualified consulting 

engineer or firm of consulting engineers, not otherwise associated with the transactions 

contemplated hereby and not under contract with either party, having experience with respect 

to permitting, design, constructi on, testing, operation, maintenance, repair, replacement and 

management of solid waste resource recovery facilities.  

òIndependent Evaluatoró means a qualified independent evaluator or evaluation 

firm with demonstrated skill and experience in the evaluation  of utility property, not otherwise 

associated with the transactions contemplated hereby, selected with the mutual consent of the 

parties for the purpose of evaluating and determining the condition of the Facility pursuant to 

Section  13.2.  The Independent  Evaluator may be an engineer or other technical professional 

competent to perform such services.  

òIndexed Escalation Component of the Base Operation Feeó shall mean Nineteen 

Million TwoEight  Hundred Eleven Seventy -Eight  Thousand Four Hundred Fifty -Five Dol lars  

($19, 211 878 ,455 .00 ) which amount will be adjusted by the Operation Fee Adjustment Factor.  

 òInitial Termó has the meaning specified in Section 3.1.  

òInsurance Requirementó means any rule, regulation, code, or requirement 

issued by any insurance compan y which has issued a policy of Required Design -Build Period 

Insurance or Required Operation Period Insurance under this Service Contract, as in effect 

during the Term hereof, compliance with which is a condition to the effectiveness of such 

policy.  

òInterim Electricity Production Performance Liquidated Damagesó has the 

meaning specified in Section  15.10.  

òLegal Proceedingó means every action, suit, litigation, arbitration, 

administrative proceeding, and other legal or equitable proceeding having a bearing u pon this 

Service Contract, and all appeals therefrom.  

òLetter of Creditó has the meaning specified in Section 18.3.  
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òLienó means any and every lien against the Facility or against any monies due 

or to become due from the Authority to the Company under this  Service Contract, for or on 

account of the Contract Services, including mechanicsõ, materialmenõs, laborersõ and lendersõ 

liens.  

òLoss-and -Expenseó means, and is limited to, any and all actual losses, 

liabilities, forfeitures, obligations, damages, fines,  penalties, judgments, deposits, costs, 

expenses, charges, Taxes, or expenses, including all Fees and Costs, except as explicitly 

excluded or limited under any provision of this Service Contract, relating to third party claims 

for which one party is obliga ted to indemnify the other pursuant to this Service Contract.  

òLoss-and -Expenseó for the purpose of any provision hereunder requiring indemnification for 

third party claims shall mean and include any special, incidental, consequential, punitive or 

similar  damages incurred by the Authority or the Company for third party claims.  

òMajor Maintenance, Repair and Replacement Scheduleó has the meaning 

specified in Section  13.5.  

òMajor Equipmentó means all major equipment and systems required by the 

Company for th e performance of the Contract Services as specified in Appendix  3.  

òManagement and Administration Contributionó has the meaning specified in 

Section 15.19.  

òMaterial Decline in Guarantorõs Credit Standingó has the meaning specified in 

Section  18.1.  

òMaterials Recovery Facilityó means a facility which can accept, sort, package 

and distribute single stream recyclables materials.   

òMDEó means the Maryland Department of the Environment. 

òMediatoró means any person serving as a mediator of disputes hereunder 

pu rsuant to Sections  8.8 and 16.11.  

òMetals Recovery Guaranteeó has the meaning set forth in Section 12.6 and 

Appendix 2.  

òMinimum Acceptance Standardó means the Minimum Acceptance Standard for 

Acceptance of the Facility set forth in Appendix  6.  

òMonthly Progress Reportó has the meaning specified in subsection 7.3(F).  

òMoodyõsó means Moodyõs Investor Services, Inc. or its successor. 
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òNon-Binding Mediationó means the voluntary system of dispute resolution 

established by Sections 16.11 for the resolution of any  dispute arising under this Service 

Contract.  

òNon-Ferrous Recovery Guaranteeó has the meaning specified in Appendix 2. 

òNon-Ferrous Recovery Liquidated Damagesó has the meaning specified in 

Section 15.13.  

òNon-Processible Wasteó means (a) Hazardous Materi al; (b)  dirt, concrete and 

other construction material and demolition debris; (c)  refrigerators, washing machines, large 

appliances and similar òwhite goodsó; (d) large items of machinery, equipment and mechanical 

parts, such as motor vehicles and major co mponents thereof, agricultural equipment, trailers 

and marine vessels, or any other large item of waste; (e)  sludge (except Acceptable Sewage 

Sludge), sewage, wastewater and septic, cesspool, human, animal, offal and liquid waste; 

(f) incinerator residue, ashes, foundry sands, and large concentrations of plastics disposed of 

as wastes; (g)  oil, paints, acids, caustics, poisons, asbestos, chemicals, highly ignitable 

substances, explosives and ordnance materials; and (h)  any other materials the receipt and 

combustion of which is likely to cause damage to or otherwise materially and adversely affect 

the operation of the Facility, constitute a material threat to health or safety, or violate or cause 

the violation of any Applicable Law . or any Governmental Approv al .   

òNotice to Proceedó means a notice issued by the Authority for the Company to 

commence construction of the Facility as set forth in Sections  4.4 and 7.2.  

òOperating Protocoló means the protocol governing operation of the Facility, 

including all inter face, coordination, and solid waste energy recovery policies, procedures and 

protocols established, adopted and revised in accordance with Sections  8.1 and 8.2 and 

Appendix  8.  

òOperation and Maintenance Manualó means the manual and related computer 

program s prepared by the Company containing detailed standard operating and maintenance 

procedures and other specific instructions, policies, directives, routines, schedules and other 

matters relating to the Operation Services, developed and maintained as require d by Article  XI 

and Appendix  8.  

òOperation Fee Adjustment Factoró has the meaning specified in Appendix 8. 

òOperation Periodó means the period from the Acceptance Date to and including 

the last day of the Term.  
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òOperation Servicesó means everything required to be furnished and done for 

and relating to the Facility by the Company pursuant to this Service Contract during the 

Operation Period.  

òOSHAó means the Occupational Safety and Health Act of 1970, 29 U.S.C. 

Section  650 et seq. , including the applicable r egulations promulgated thereunder, each as 

amended or supplemented from time to time.  

òOverdue Rateó means the maximum rate of interest permitted by the laws of the 

State, if applicable, or the Prime Rate, whichever is lower.  

òPass Through Costsó has the meaning specified in Section  15.5.  

òPerformance Guaranteesó means the guarantees of performance relating to the 

Annual Throughput Guarantee, the Billing Period Throughput Guarantee, the Annual 

Electricity Production Guarantee, the Environmental Guarantee, t he Ferrous Recovery 

Guarantee, the Non -Ferrous Recovery Guarantee, and the Residue Guarantee made by the 

Company specifically set forth in Sections  12.2, 12.3, 12.4, 12.5 and 12.6, respectively.  

òPermitted Drawingsó has the meaning set forth in subsection 6.3(C).  

òPermitted Encumbrancesó means, as of any particular time, any one or more of 

the following:  

(i) encumbrances for Utility charges, taxes, rates and assessments not yet 

delinquent or, if delinquent, the validity of which is being contested diligentl y and in good 

faith by the Company and against which the Company has established appropriate 

reserves in accordance with generally accepted accounting principles;  

(ii)  any encumbrance arising out of any judgment rendered which is being 

contested diligently  and in good faith by the Company, the execution of which has been 

stayed or against which a bond or bonds in the aggregate principal amount equal to such 

judgments shall have been posted with a financially -sound insurer and which does not 

have a material and adverse effect on the ability of the Company to construct the Facility 

or operate the Facility;  

(iii)  any encumbrance arising in the ordinary course of business imposed by 

law dealing with materialmenõs, mechanicsõ, workmenõs, repairmenõs, warehousemenõs, 

landlordsõ, vendorsõ or carriersõ encumbrances created by law, or deposits or pledges 

which are not yet due or, if due, the validity of which is being contested diligently and in 

good faith by the Company and against which the Company has established a ppropriate 

reserves; and  
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(iv) servitudes, licenses, easements, encumbrances, restrictions, rights -of-

way and rights in the nature of easements or similar charges which will not in the 

aggregate materially and adversely impair the construction of the Facili ty and operation 

of the Facility by the Company.  

òPrime Rateó means the prime rate as published in The Wall Street Journal , or a 

mutually agreeable alternative source of the prime rate if it is no longer published in The Wall 

Street Journal  or the method o f computation thereof is substantially modified.  

òProcessible Wasteó means Solid Waste which can be combusted by the Facility 

in compliance with Applicable Law.  Processible Waste does not include any waste included in 

the definition of òNon-Processible Wa steó, except for Non-Processible Waste which can be 

processed in small quantities when mixed with other Processible Waste.  Processible Waste 

shall include Acceptable Sewage Sludge, witness burn documents/items, and, subject to 

applicable permit limitation s, loads of tires.  

òProject Revenuesó means (1) all payments (i) to the Authority under or in 

respect of the Transaction Agreements, (ii) to the Trustee on behalf of the Authority under or in 

respect of the Transaction Agreements, and (iii) to the Company on behalf of the Authority 

pursuant to the Transaction Agreements, and (2) all other receipts of the Authority attributable 

to the Facility; provided, however, that (1) payments to the Authority or the Trustee on behalf of 

the Authority in respect of the b onds issued pursuant to the General Bond Resolution [(not 

including payment from the Counties for services provided under the Energy Recovery 

Agreement)], and (2)  Authority Administrative Cost  as defined in the Energy Recovery 

Agreement are not included in  this definition of Project Revenues.  

 òProvisional Acceptanceó has the meaning specified in Section 8.5(A).  

òProvisional Acceptance Dateó has the meaning specified in subsection 8.1(E). 

òPublic Works Utility Agreementó means the Agreement between the Authority 

and Frederick  County described in item (9) of subsection 4.2(A) hereof which will be 

substantially in the form included in the Transaction Agreement attached hereto.  

òQualified Commercial Bankó means a domestic commercial bank whose long-

term debt is  rated òAó or higher by Moodyõs Investors Service, Inc., rated òAó or higher by Fitch, 

Inc. or rated òAó or higher by Standard & Poorõs Ratings Services, Inc. (if there is a split rating, 

the lowest of the three shall apply), and which is a bank organized and existing under the laws 

of the United States, is subject to federal and State banking regulatory jurisdiction and 

maintains an office in the State of Maryland.  
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òRating Serviceó means Moodyõs Investors Service Inc., Standard & Poorõs Rating 

Services, a division of The McGraw -Hill Companies, Inc. or Fitch Ratings, or any of their 

respective successors and assigns and, if such corporations shall be dissolved or liquidated or 

shall no longer perform the functions of a securities rating agency, òRating Serviceó shall be 

deemed to refer to any other nationally -recognized securities rating agency designated by the 

Authority.  

òRCRAó or òResource Conservation and Recovery Actó means the Resource 

Conservation and Recovery Act, 42 U.S.C.A. §6901 et seq. , and applic able regulations 

promulgated thereunder, each as amended from time to time.  

òReceiving Timeó has the meaning specified in subsection 10.4(A) 

òReference Documentó means any of the documents appended to this Service 

Contract or incorporated by reference.  

òRegistered Hauleró means any person registered with the Authority and 

authorized to deliver waste to the Facility or who is otherwise approved by the Authority and 

Frederick  County or Carroll  County, as applicable, to deliver Processible Waste to the Facilit y 

from any source within Frederick  County or Carroll  County, and whose authorization is made 

evident to the Company by a pass, vehicle sticker or other method designated by the Authority 

to identify commercial waste haulage vehicles that are reasonably acc eptable to the Company.  

òRegulated Substanceó means (1) any oil, petroleum or petroleum product, and 

(2) any pollutant, contaminant, hazardous substance, hazardous material, toxic substance, 

toxic pollutant, Solid Waste, municipal waste, industrial waste o r hazardous waste that is 

defined as such by and is subject to regulation under any Applicable Law.  Regulated 

Substances include Hazardous Materials and contaminated soils requiring special handling or 

disposal.  

òRenewal Term(s)ó has the meaning specified in Section  3.2.  

òRequired Commitment Leveló shall equal Seventy -Three Million Dollars  

$73,000,000 but shall be reduced  after the Design -Build Price has been paid by the Authority  

dollar for dollar by (a) the amount of Construction Completion Costs paid by  the Company, as 

evidenced by a written certification delivered to the Authority by the Company accompanied by 

a detailed cost breakdown reasonably satisfactory to the Authority Engineer and the Authority; 

and (b) any Permitted Drawings; provided that the Required Commitment Level shall not be 

reduced below an amount required to pay for the remaining Construction Completion Costs as 

reasonably estimated by the Authority Engineer.  The Required Commitment Level shall be 

equal to $0 upon Final Completion.  
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òRequired Design -Build Period Insuranceó has the meaning specified in 

Appendix  14.  

òRequired Insuranceó means the Required Design-Build Period Insurance and 

the Required Operation Period Insurance.  

òRequired Operation Period Insuranceó has the meaning specified in 

Appendix  14.  

òRequisitionó means a written submission by the Company on the form of 

requisition as agreed to by the parties, together with accompanying submittals, requesting 

payment with respect to the Design -Build Price as set forth in Section  9.4 hereof.  

òResidueó means bottom ash, fly ash, grate siftings, scrubber residue, unspent 

lime and other material which remains after combustion of waste and recovery of metals in the 

Facility.  

òResidue Guaranteeó means the production of Residue (1) that meet s the 

requirements of Appendix 2; and (2)  which will not constitute Hazardous Material.  

òResidue Performance Liquidated Damagesó has the meaning specified in 

subsection  15.13.  

òRevenue Bondsó means those bonds issued by the Authority pursuant to the 

Genera l Bond Resolution for the purpose of providing funds for the construction of the Facility, 

including Additional Bonds.  

òRevenue Creditó has the meaning specified in Section 15.6.  

òRFPó means the Authorityõs Request for Proposals for the Energy Recovery 

Facility Located in Frederick  County, Maryland dated December 14, 2006, as amended.  

òS&Pó means the Standard & Poorõs Rating Group (a division of McGraw-Hill, 

Inc.) or its successor.   

òScheduled Acceptance Dateó means the day that is 1,186 consecutive calendar 

days following the issuance of the Notice to Proceed or, in the event of one or more delays 

caused by Uncontrollable Circumstance or Authority -directed Change Orders occurring during 

the Construction Period, the date which is the next calendar day follo wing the date calculated 

by adding 1,186 days to the aggregate number of days of such delay.  Any such extension in 

the Scheduled Acceptance Date shall be evidenced by a Contract Administration Memorandum 

or Change Order, as appropriate.  

òSecurities and Exchange Commissionó means the U.S. Securities and Exchange 

Commission.  
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òSecurity Instrumentsó means the Guaranty Agreement, the Construction 

Payment Bond and the Construction Performance Bond, the Company Construction 

Commitment, business interruption insur ance (as set forth in Article XVIII) and the Letter of 

Credit.  

òSenior Supervisorsó has the meaning specified in subsection 11.3(B).  

òService Contractó means this Service Contract for the Design, Construction and 

Operation of the Energy Recovery Facility b etween the Company and the Authority, including 

the Appendices, the Transaction Forms and the Reference Documents, as the same may be 

amended or modified from time to time in accordance herewith.  

òService Feeó has the meaning specified in Article XV.  

òSiteó means the parcels of real property identified in Appendix 17 on which the 

Facility is to be constructed.  

òSite Lease Agreementó means the agreement for the lease of the Site to be 

executed by Frederick County and  the Authority prior to the issuance of th e Notice to Proceed, 

which will have a term at least equal to the Term of this Service Contract.  

òSite-Related Informationó means all site-related information provided to the 

Company prior to the Contract Date including, but not limited to, the Reference D ocuments.  

òSolid Wasteó means all materials and substances discarded or rejected as being 

spent, useless, worthless, or in excess to the owners at the time of such discard or rejection, 

including, without limitation, waste, garbage, trash, rubbish and refu se that is normally 

disposed of by, and collected from, residential, commercial, industrial, governmental or 

institutional establishments. Solid Waste shall include Acceptable Sewage Sludge.  

òSpecified Site Conditionsó means, and is limited to: (1) surface or subsurface 

structures, materials or conditions having historical, archaeological, religious or similar 

significance; (2) any habitat of an endangered or protected species as provided in Applicable 

Law; (3) the presence anywhere in, on or under the Site  on the Contract Date of wells or 

underground storage tanks for the storage of chemicals, petroleum products or Regulated 

Substances; and (4) subsurface geotechnical, soils or other concealed or unknown conditions 

not disclosed in the Site Related Informat ion which are (i)  inconsistent with the Companyõs 

subsurface site assumptions and basis for design set forth in Appendix 19, and (ii)  would 

reasonably be expected to materially impede, or increase the costs of, the Companyõs 

construction activities on the Site or materially and adversely affect the ability of the Company 

to perform its obligations hereunder.  

 òStateó means the State of Maryland. 
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òSubcontractó means an agreement or purchase order by the Company, or a 

Subcontractor to the Company, as applicab le. 

òSubcontractoró means every person (other than employees of the Company) 

employed or engaged by the Company or any person directly or indirectly in privity with the 

Company (including all subcontractors and every sub -subcontractor of whatever tier) for  any 

portion of the Contract Services, whether for the furnishing of labor, materials, equipment, 

supplies, services or otherwise.  

òSubstantial Completionó has the meaning specified in Section 8.2.  

òSupplemental Technical Informationó means those portions of Appendix  3 that 

are expressly designated as òSupplemental Technical Informationó. 

òSuretyó means the surety company issuing the Construction Payment Bond 

and the Construction Performance Bond.  

òTaxó means any tax, fee, levy, duty, impost, charge, surcharge, assessment or 

withholding, or any payment -in -lieu thereof, and any related interest, penalty or addition to 

tax.  

òTechnical Specificationsó means the technical specifications set forth or 

referenced in Appendix  3, which comprise the Design Requirement s and the Supplemental 

Technical Information.  

òTechnology Supply Agreement(s)ó means the agreement(s) to be entered into 

between Von Roll and the Authority, substantially in the form set forth as Transaction Form  D.  

òTermó has the meaning set forth in Article III.  

òTermination Dateó means the last day of the Term of this Service Contract. 

òThroughput Performance Credit Accountó means the account so designated 

which is established in accordance with subsection  15.9(F).  

òThroughput Performance Damages Accountó means the account so designated 

which is established in accordance with subsection  15.9(E).  

òThroughput Performance Liquidated Damagesó means the damages payable by 

the Company due to its failure to meet the Billing Period or Annual Throughput Guarantee,  as 

determined pursuant to subsection  15.9(G).  

òTonó means a short ton of 2,000 lbs. 

òTonnageó means Tons of Processible Waste. 
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òTransaction Agreementsó means the Energy Recovery Agreements, this Service 

Contract, the Energy  Purchase Agreement, the Site Le ase Agreement, the Public Works Utility 

Agreement, and the General Bond Resolution.  

òTransaction Formó means any of the Transaction Forms appended to this 

Service Contract.  

òTrusteeó means, with respect to the issuance of bonds pursuant to the General 

Bond  Resolution, the bank, trust company or national banking association appointed to act as 

trustee under the General Bond Resolution. and any other person at any time substituted in its 

place in accordance with the terms of the General Bond Resolution.  

òUncontrollable Circumstancesó means any act, event or condition that is 

beyond the reasonable control of the party relying thereon as justification for not performing an 

obligation or complying with any condition required of such party under this Service Contr act, 

and that materially interferes with or materially increases the cost of performing its obligations 

hereunder (other than payment obligations), to the extent that such act, event or condition is 

not the result of the willful or negligent act, error or omission, failure to exercise reasonable 

diligence, or breach of this Service Contract on the part of such party.  

(1) Inclusions .  Subject to the foregoing, Uncontrollable Circumstances may 

include, but shall not be limited to, the following:  

(a) a Change in Law;  

(b) the discovery of Hazardous Material or Regulated Substances or 

Specified Site Conditions on or at the Site, in each case to the extent not disclosed to the 

Company prior to the Contract Date or caused by Company Fault;  

(c) the discovery of Spec ified Site Conditions on , under  or at the Site;  

(d) naturally occurring events (except weather conditions normal for the 

geographic region of the Authority) such as landslides, underground movement, earthquakes, 

tornadoes, floods, epidemics, and other acts  of God;  

(e) explosion, fire, sabotage , acts of protestors  or similar occurrence, acts of 

a declared public enemy, terrorism, extortion, war, blockade or insurrection, riot or civil 

disturbance;  

(f) labor disputes, except labor disputes involving employees  of the 

Company, its Affiliates, or Subcontractors which affect the performance of the Contract 

Services;  
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(g) the failure of any Subcontractor (other than the Company, the Guarantor 

or any Affiliate of either, except as otherwise provided in the Service Co ntract), to furnish 

services, materials, chemicals or equipment on the dates agreed to, but only if such failure is 

the result of an event which would constitute an Uncontrollable Circumstance if it affected the 

Company directly, and the Company is not abl e to timely obtain substitutes after exercising all 

reasonable efforts;  

(h) any failure of title to the Facility or any placement or enforcement of any 

encumbrance on the Facility not consented to in writing by, or arising out of any action or 

agreement en tered into by, the party adversely affected thereby;  

(i) the preemption, confiscation, diversion or destruction of materials or 

services by a Governmental Body in connection with a public emergency or any condemnation 

or other taking by eminent domain of a ny material portion of the Facility;  

(j) the failure of any appropriate federal, State, county or local public agency 

or private utility having operational jurisdiction in the area in which the Facility is located, to 

provide and maintain utilities, servic es, water and sewer lines and power transmission lines to 

the Site which are required for the construction, start -up, Acceptance Testing or operation of 

the Facility, but only, with respect to electric power utility, to the extent provided in 

Section  8.1;  

(k) power outages and any default by the Energy  Purchaser under the 

Energy  Purchase Agreement other than a failure by such Energy  Purchaser to make payment 

when due, except defaults attributable to unexcused non -performance by the Company or the 

Authority,  as applicable;  

(l) a violation of Applicable Law by a person other than the affected party or 

its subcontractors;  

(m) with respect to the Company, any Authority Fault, Authority -requested 

Change Orders not due to Company Fault, the termination of or amend ment to the Energy  

Purchase Agreement or interconnection agreement which materially and adversely affects the 

Company (unless due to Company Fault);  

(n) with respect to the Authority, any Company Fault.  

(2) Exclusions .  It is specifically understood that none of the following acts, 

events or circumstances shall constitute Uncontrollable Circumstances:  

(a) any act, event or circumstance that would not have occurred if the 

affected party had complied with its obligations hereunder;  
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(b) changes in interest ra tes, inflation rates, wage rates, insurance costs, 

commodity prices,  currency values, exchange rates or other general economic conditions 

(except as provided in subsection  9.2);  

(c) changes in the financial condition of the Authority, the Company, the 

Gua rantor, or their Affiliates or Subcontractors affecting the ability to perform their respective 

obligations;  

(d) the consequences of error, neglect or omissions by the Company, the 

Guarantor, any Subcontractor, any of their Affiliates or any other person u tilized by the 

Company or performing on behalf of the Company in the performance of the Contract Services;  

(e) any impact of prevailing wage or similar laws, customs or practices on 

the Companyõs costs (other than due to a Change in Law); 

(f) reasonably an ticipated weather conditions for the geographic area of the 

Facility provided that during operations, weather conditions which do not prevent the Reichs 

Ford Road Landfill  Waste Disposal Center from opening for business shall not constitute 

weather conditi ons that are not  reasonably anticipated; and further provided, that with 

respect to the Design -Build Work only, it shall not be reasonably anticipated that there would 

be a number of lost weather days, as determined by the parties or by dispute resolution  

pursuant to Section 16.11 hereof, in excess of the following number of lost work days, for the 

following months, which materially and adversely affect the critical path for the Construction 

Period Work: January, 4 days; February, 4 days; March, 3 days; Ap ril, 3  days; May, 3 days; 

June, 2 days; July, 2 days; August, 2 days; September, 2 days; October, 2 days; November, 2 

days; December 3 days;  

(g) any surface or subsurface geotechnical or hydrological conditions other 

than a Specified Site Condition or a Re gulated Substance condition which has not been 

disclosed  electronically or  in writing to the Company prior to the Contract Date;  

(h) mechanical failure of equipment to the extent not resulting from a 

condition that is listed in the òInclusionsó section of this definition;  

(i) failure of the Company to secure patents which it deems necessary for 

the performance of the Contract Services;  

(j) labor disputes involving employees of the Company, its Affiliates or 

Subcontractors;  

(k) any Change in Law (including t he issuance of any Governmental 

Approval, the enactment of any statute, or the promulgation of any regulation) the terms and 
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conditions of which do not impose more stringent or burdensome requirements on the 

Company than are required of the Company prior t o such Change in Law; or  

(l) the discovery of Hazardous Materials or Regulated Substances on or at 

the Site to the extent disclosed in the Reference Documents or caused by Company Fault.  

òUtilitiesó means any and all utility services and installations whatsoever 

(including gas, water, electricity, telephone, internet, cable and any other telecommunications), 

and all piping, wiring, conduit, and other fixtures of every kind whatsoever related thereto or 

used in connection therewith.  

òWastewater Sourceó means  the effluent line that services Frederick  Countyõs 

Ballenger Creek wastewater treatment plant.  The interconnect point for the effluent line will be 

agreed upon by the parties prior to the Construction Commencement Date .  

SECTION 1.2.  INTERPRETATION .  In this Service Contract, notwithstanding 

any other provision hereof:  

(A) References Hereto .  The terms òhereby,ó òhereof,ó òherein,ó òhereunderó 

and any similar terms refer to this Service Contract; and the term òhereafteró means after, and 

the term òheretoforeó means before, the Contract Date.  

(B) Gender and Plurality .  Words of the masculine gender mean and include 

correlative words of the feminine and neuter genders and words importing the singular number 

mean and include the plural number and vice versa.  

(C) Persons .  Words impor ting persons include firms, companies, 

associations, joint ventures, general partnerships, limited partnerships, limited liability 

corporations, trusts, business trusts, corporations and other legal entities, including public 

bodies, as well as individuals . 

(D) Headings .  The table of contents and any headings preceding the text of 

the Articles, Sections and subsections of this Service Contract shall be solely for convenience of 

reference and shall not affect its meaning, construction or effect.  

(E) Entire Agreemen t.  This Service Contract contains the entire agreement 

between the parties hereto with respect to the transactions contemplated by this Service 

Contract.  Without limiting the generality of the foregoing, this Service Contract shall 

completely and fully s upersede all other understandings and agreements among the parties 

with respect to such transactions, including those contained in the RFP, the proposal of the 

Company submitted in response thereto, and any amendments or supplements to the RFP or 

the propo sal.  



Design, Construction and Operation of the 
Resource Recovery Facility  

Service Contract  
Article  I - Definitions and Interpretation  

 

33  
326909.8 032331 AGMT 326909.8 032331 AGMT  

(F) Design Requirements .  The Design Requirements are intended to include 

the basic design principles, concepts and requirements for the Design -Build Work but do not 

include the final, detailed designs, plans or specifications or indicate or describe each  and 

every item required for full performance of the physical Design -Build Work and for achieving 

Acceptance.  The Company agrees to prepare all necessary and required complete and detailed 

designs, plans, drawings and specifications and to furnish and per form, without additional 

compensation of any kind, all Design -Build Work in conformity with the Design Requirements 

and the Final Designs, plans, drawings and specifications based thereon.  

(G) Standards of Workmanship and Materials .  Any reference in this Serv ice 

Contract to materials, equipment, systems or supplies (whether such references are in lists, 

notes, specifications, schedules, or otherwise) shall be construed to require the Company to 

furnish the same in accordance with the grades and standards there for indicated in this 

Service Contract.  Where this Service Contract does not specify any explicit quality or standard 

for construction materials or workmanship, the Company shall use only workmanship and new 

materials of a quality consistent with that of construction workmanship and materials specified 

elsewhere in the Design Requirements, and the Design Requirements are to be interpreted 

accordingly.  

(H) Technical Standards and Codes .  References in this Service Contract to 

all professional and technical stan dards, codes and specifications  forming part of the Contract 

Standards  are to the most recently published professional and technical standards, codes and 

specifications of the institute, organization, association, authority or society specified, all as in 

effect as of the Contract Date.  Unless otherwise specified to the contrary, (1)  all such 

professional and technical standards, codes and specifications shall apply as if incorporated in 

the Design Requirements and (2)  if any material revision occurs, to t he Companyõs knowledge, 

after the Contract Date, and prior to completion of the Design -Build Work, the Company shall 

notify the Authority.  If so directed by the Authority, the Company shall perform the Design -

Build Work in accordance with the revised prof essional and technical standard, code, or 

specification as long as the Company is compensated, subject to Cost Substantiation, for any 

additional cost or expense attributable to any such revision and is provided schedule relief for 

any delays attributable to any such revision.  

(I) Liquidated Damages .  This Service Contract provides for the payment by 

the Company of liquidated damages in certain circumstances of non -performance, breach and 

default.  Each party agrees that the Authorityõs actual damages in each such circumstance 

would be difficult or impossible to ascertain (particularly with respect to the public harm that 

would occur as a result of such non -performance, breach or default of the Company), and that 

the liquidated damages provided for herein with r espect to each such circumstance are 
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intended to place the Authority in the same economic position as it would have been in had the 

circumstance not occurred.  Except where additional remedies are otherwise specifically 

provided for herein, such liquidated  damages shall constitute the only damages payable by the 

Company to the Authority in such circumstances of non -performance, breach or default, 

regardless of legal theory.  

(J) Causing Performance .  A party shall itself perform, or shall cause to be 

performed, subject to any limitations specifically imposed hereby with respect to 

Subcontractors or otherwise, the obligations affirmatively undertaken by such party under this 

Service Contract.  

(K) Party Bearing Cost of Performance .  All obligations undertaken by each 

party hereto shall be performed at the cost of the party undertaking the obligation or 

responsibility, unless the other party has explicitly agreed herein to bear all or a portion of the 

cost either directly, by reimbursement to the other party or through a n adjustment to the 

Service Fee.  

(L) Assistance .  The obligations of a party to cooperate with, to assist or to 

provide assistance to the other party hereunder shall be construed as an obligation to use the 

partyõs personnel resources to the extent reasonably available in the context of performance of 

their normal duties, and not to incur material additional overtime or third party expense unless 

requested and reimbursed by the assisted party.  

(M) Interpolation .  If any calculation hereunder is to be made by refere nce to 

a chart or table of values, and the reference calculation falls between two stated values, the 

calculation shall be made on the basis of linear interpolation.  

(N) Applicability and Stringency of Contract Standards .  The Company shall 

be obligated to com ply only with those Contract Standards which are applicable in any 

particular case.  Where more than one Contract Standard applies to any particular 

performance obligation of the Company hereunder, each such applicable Contract Standard 

shall be complied w ith.  In the event there are different levels of stringency among such 

applicable Contract Standards, the most stringent of the applicable Contract Standards shall 

govern.  

(O) Delivery of Documents in Digital Format .  In this Service Contract, the 

Company is o bligated to deliver reports, records, designs, plans, drawings, specifications, 

proposals and other documentary submittals in connection with the performance of its duties 

hereunder.  The Company agrees that all such documents shall be submitted to the Aut hority 

both in printed form (in the number of copies indicated) and in digital form.  Digital copies 

shall consist of computer readable data submitted in Autocad, Microsoft Word, Microsoft 
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Access, Microsoft Project, and Microsoft Excel or in any other simi lar standard interchange 

format upon which the Company and the Authority may reasonably request to facilitate the 

administration and enforcement of this Service Contract. agree.  In the event that a conflict 

exists between the signed or the signed and stamp ed hard copy of any document and the 

digital copy thereof, the signed or the signed and stamped hard copy shall govern.  

(P) Severability .  If any clause, provision, subsection, Section  or Article  of 

this Service Contract shall be ruled invalid by any court of competent jurisdiction, then the 

parties shall:  (1)  promptly negotiate a substitute for such clause, provision, subsection, 

Section  or Article  which shall, to the greatest extent legally permissible, effect the intent of the 

parties in the invalid clause,  provision, subsection, Section  or Article; (2)  if necessary or 

desirable to accomplish item (1) above, apply to the court having declared such invalidity for a 

judicial construction of the invalidated portion of this Service Contract; and (3)  negotiate su ch 

changes in substitution for or addition to the remaining provisions of this Service Contract as 

may be necessary in addition to and in conjunction with items (1) and (2) above to effect the 

intent of the parties in the invalid provision.  The invalidity  of such clause, provision, 

subsection, Section  or Article  shall not affect any of the remaining provisions hereof, and this 

Service Contract shall be construed and enforced as if such invalid portion did not exist.  

(Q) No Third -Party Rights .  Except as set fo rth in Section 19.2, this Service 

Contract is exclusively for the benefit of the Authority and the Company and shall not provide 

any third parties with any remedy, claim, liability, reimbursement, cause of action or other 

rights.  

(R) References to Days .  All r eferences to days herein are references to 

calendar days.  

(S) References to Including .  All references to òincludingó herein shall be 

interpreted as meaning òincluding without limitationó. 

(T) References to Knowledge .  All references to òacknowledgeó, òknowingó, 

òknowó or òknewó shall be interpreted as references to a party having actual knowledge. 

(U) Counterparts .  This Service Contract may be executed in any number of 

original counterparts.  All such counterparts shall constitute but one and the same Service 

Contrac t.  

(V) Governing Law .  This Service Contract shall be governed by and 

construed in accordance with the applicable laws of the State.  

(W) Defined Terms .  The definitions set forth in Section  1.1 shall control in 

the event of any conflict with any definitions used i n the recitals hereto.  
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ARTICLE II  
 

REPRESENTATIONS AND WARRANTIES  

SECTION 2.1.  REPRESENTATIONS AND WARRANTIES OF THE 

AUTHORITY .  The Authority represents and warrants that:  

(A) Existence and Powers .  The Authority is a body politic and corporate of 

the State of Maryland (the òStateó), with full legal right, power and authority to enter into and 

to perform its obligations under this Service Contract.  

(B) Due Authorization and Binding Obligation .  This Service Contract has 

been duly authorized, executed and delivered by all necessary acti on of the Authority.  

(C) No Conflict .  Neither the execution nor delivery by the Authority of this 

Service Contract, nor the performance by the Authority of its obligations in connection with the 

transactions contemplated hereby or the fulfillment by the Autho rity of the terms or conditions 

hereof (1)  conflicts with, violates or results in a breach of any constitution, law or governmental 

regulation applicable to the Authority or (2)  conflicts with, violates or results in the breach of 

any term or condition of any order, judgment or decree, or any contract, agreement or 

instrument, to which the Authority is a party or by which the Authority or any of its properties 

or assets are bound, or constitutes a default under any of the foregoing.  

(D) No Approvals Required .  There is no approval, authorization, order or 

consent of, or declaration, registration or filing with, any Governmental Body or referendum of 

voters, required for the valid execution and delivery by the Authority of this Service Contract or 

the performance  by the Authority of its payment or other obligations hereunder except 

otherwise as such have been duly obtained or made, or as contemplated to be obtained 

hereunder.  

(E) No Litigation .  There is no Legal Proceeding, at law or in equity, before or 

by any cour t or Governmental Body, or proceeding for referendum or other voter initiative, 

pending or, to the best of the Authorityõs knowledge, overtly threatened or publicly announced 

against the Authority, in which an unfavorable decision, ruling or finding could reasonably be 

expected to have a material and adverse effect on the execution and delivery of this Service 

Contract or the validity, legality or enforceability of this Service Contract, or any other 

agreement or instrument entered into by the Authority in connection with the transactions 

contemplated hereby, or on the ability of the Authority to perform its obligations hereunder or 

under any such other agreement or instrument, other than as disclosed previously to the 

Company.  

(F) Information Pertaining to the Site .  To the best of its knowledge, the 

Authority has made available to the Company all of the significant studies, reports and other 
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information pertaining to the Site which the Authority has developed in connection with its 

planning and preparation work  with respect to the RFP and the Facility and which, in the 

Authorityõs opinion, may reasonably be material to the performance by the Company of the 

Contract Services.  The Authority makes no representation, however, as to the accuracy or 

completeness of a ny such information.  

SECTION 2.2.  REPRESENTATIONS AND WARRANTIES OF THE COMPANY .  

The Company represents and warrants that:  

(A) Existence and Powers .  The Company is a corporation duly organized, 

validly existing and in good standing under the laws of Delaware and has the authority to do 

business in the State and in any other state in which it conducts its activities, with the full 

legal right, power and authority to enter into and perform its obligations under this Service 

Contract.  

(B) Due Authorization and Binding Obligation .  This Service Contract has 

been duly authorized, executed and delivered by all necessary corporate action of the Company 

and constitutes a legal, valid and binding obligation of the Company, enforceable against the 

Company in accordance with its terms, e xcept to the extent that its enforceability may be 

limited by bankruptcy, insolvency or other similar laws affecting creditorsõ rights from time to 

time in effect and equitable principles of general application.  

(C) No Conflict .  Neither the execution nor deli very by the Company of this 

Service Contract nor the performance by the Company of its obligations in connection with the 

transactions contemplated hereby or the fulfillment by the Company of the terms or conditions 

hereof (1)  conflicts with, violates or r esults in a breach of any constitution, law or governmental 

regulation applicable to the Company or (2)  conflicts with, violates or results in a breach of any 

order, judgment or decree, or any contract, agreement or instrument to which the Company is 

a par ty or by which the Company or any of its properties or assets are bound, or constitutes a 

default under any of the foregoing.  

(D) No Approvals Required .  No approval, authorization, order or consent of, 

or declaration, registration or filing with, any Governme ntal Body is required for the valid 

execution and delivery of this Service Contract by the Company or the performance of its 

payment or other obligations hereunder except as such have been duly obtained or made or as 

contemplated to be obtained by the Comp any hereunder.  

(E) No Litigation .  There is no Legal Proceeding, at law or in equity, before or 

by any court or Governmental Body pending or, to the best of the Companyõs knowledge, 

overtly threatened or publicly announced against the Company, in which an unfa vorable 

decision, ruling or finding could reasonably be expected to have a material and adverse effect 
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on the execution and delivery of this Service Contract by the Company or the validity, legality 

or enforceability of this Service Contract against the Co mpany, or any other agreement or 

instrument entered into by the Company in connection with the transactions contemplated 

hereby, or on the ability of the Company to perform its obligations hereunder or under any 

such other agreement or instrument.  

(F) Claims a nd Demands .  Except as disclosed in writing to the Authority, to 

the best of its knowledge, there are no material and adverse claims or demands based in 

environmental  tort law, or based on breach of contract, pending or threatened against the 

Company with  respect to any solid waste resource recovery facility providing service to the 

general public designed, constructed, operated, maintained or managed by the Company, the 

Guarantor or any Affiliate.  

(G) Applicable Law Compliance .  Except as disclosed in writing  to the 

Authority, to the best of its knowledge, neither the Company, the Guarantor nor any Affiliate is 

in material violation of any law, order, rule or regulation applicable to any solid waste resource 

recovery facility providing service to the general p ublic designed, constructed, operated, 

maintained or managed by the Company, the Guarantor or any Affiliate the violation of which 

may have a material adverse affect on the ability of the Company, the Guarantor or any Affiliate 

to perform their obligations  hereunder or under the Guaranty Agreement.  

(H) Patents and Licenses .  The Company owns, or is expressly authorized to 

use under patent rights, licenses, franchises, trademarks or copyrights, the technology 

necessary for the Facility without any known material  conflict with the rights of others.  

(I) Information Supplied by the Company .  The information supplied and 

representations and warranties made by the Company and the Guarantor in the submittal 

dated December 4, 2008 (the òBAFO Dateó) and provided by the Company in response to the 

Authorityõs Request for Best and Final Offers dated October 30, 2008 (the òBAFOó) and in all 

post -BAFO written submittals with respect to the Company and the Guarantor are true, correct 

and complete in all material respects.  

SECTION 2.3.  KNOWLEDGE -BASED REPRESENTATIONS .  Whenever a 

representation or warranty hereunder is made to the best of the knowledge of the Authority or 

the best of the knowledge of the Company, such representation or warranty hereunder shall be 

deemed made, as the case may be, to the knowledge of the Authorityõs Executive Director or to 

the knowledge of the President of the Company, who, on the Contract Date is, the president of 

Wheelabrator Technologies, Inc.   
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ARTICLE III  
 

TERM  

SECTION 3.1.  EFFECTIVE DATE AND INITIAL TERM .  This Service Contract 

sha ll become effective on the Contract Date, and shall continue in effect for 20 years following 

the Acceptance Date (the òInitial Termó) or, if renewed as provided in Section 3.2, until the last 

day of the Renewal Term; the Initial Term and any Renewal Term being referred to herein as 

the òTermó), unless earlier terminated pursuant to the termination provisions of Article XVI 

hereof, in which event the Term shall be deemed to have ended as of the date of such 

termination.  All rights, obligations and liabilit ies of the parties hereto shall commence on the 

Contract Date, subject to the terms and conditions hereof.  The Authority shall have no 

obligation to make Service Fee payments with respect to the Facility until after the Acceptance 

Date.  At the end of the  Term of this Service Contract, all other obligations of the parties 

hereunder shall terminate, except as provided in Sections  16.6 and 16.7.  

SECTION 3.2.  RENEWAL OPTION .  The Authority shall have the option in its 

sole discretion to renew this Service Contract for up to two additional five -year periods (each a 

òRenewal Termó) on the same conditions as are applicable during the Initial Term, except that 

the Fixed Escalation Component of the Base Operation Fee shall not be payable by the 

Authority and shall be deducted excluded  from the Base Operation Fee during any Renewal 

Term.  The Authority shall give the Company written notice of its election to renew this Service 

Contract on or before the 180th day preceding the last day of the Initial Term or then effective 

Renewal Term.  



 

 40  
326909.8 032331 AGMT 326909.8 032331 AGMT  

ARTICLE IV  
 

DEVELOPMENT PERIOD  

SECTION 4.1.  SITE SUITABILITY CONFIRMATION . 

(A) Site Familiarity .  The Company acknowledges that the Companyõs 

employees have visited and are familiar with the Site, its surface physical condition relevant to 

the obligations of the Company pursu ant to this Service Contract, including surface conditions, 

normal and reasonably anticipated soil conditions, roads, utilities, topographical conditions 

and air quality conditions; that the Company is familiar with all local and other conditions 

which may  be material to the Companyõs performance of its obligations under this Service 

Contract, and has reviewed all information regarding the Site provided to it as part of the 

Site -Related Information; and that based on the foregoing, to the best knowledge of the 

Company , (but without limiting any rights the Company may have hereunder to claim 

Uncontrollable Circumstances with respect to Specified Site Conditions) , the Site constitutes 

an acceptable and suitable site for the construction and operation of the Fa cility in accordance 

herewith.  

(B) Authority -Supplied Information .  The Company shall be responsible for 

the independent verification and confirmation of all information supplied to it by or on behalf of 

the Authority and upon which it elects to rely in connec tion herewith.  No error or omission in 

any such information shall constitute an Uncontrollable Circumstance, or relieve the Company 

from any of its obligations or entitle the Company to any increase in compensation hereunder, 

except with respect to the di scovery of Specified Site Conditions or Regulated Substances  or the 

actual occurrence of other Uncontrollable Circumstances . 

(C) Site Access During Development Period .  The execution of this Service 

Contract shall be deemed to constitute the granting of a lice nse to the Company to access the 

Site for the purposes of:  (1)  performing engineering, analysis and such additional subsurface 

and geotechnical studies or tests as deemed necessary by the Company; and (2)  performing all 

necessary onsite activities pursuan t to Section  4.2.  Such access shall be subject to the 

Authorityõs prior approval, which shall not be unreasonably withheld, as to time and scope.  

On and after the Construction Commencement Date, the Authority shall also provide to the 

Company licenses in , over, or to the Site and other lands owned or controlled by the Authority, 

as may be necessary to permit the Company to perform its obligations hereunder for the Term 

of this Service Contract.  The Company shall assume all risks associated with such acti vities 

and indemnify, defend and hold harmless the Authority and the Authority Indemnitees in 

accordance with Section  17.3.  
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(D) Discovery of Specified Site Conditions or Regulated Substances .  The 

discovery after the Contract Date of Specified Site Conditions or Regulated Substances at the 

Site, except for any Specified Site Conditions or Regulated Substances which have been 

disclosed to the Company prior to the Contract Date, shall be treated as an Uncontrollable 

Circumstance. Any other surface or subsurface c ondition revealed during the Design -Build 

Work shall not constitute an Uncontrollable Circumstance.  

(E) Specified Site Conditions and Regulated Substances - Company 

Obligations .  In performing the Design -Build Work, the Company shall exercise due care, in 

ligh t of all relevant facts and circumstances, to avoid exacerbating any Specified Site Condition 

or Regulated Substance condition after the location and existence of such condition has been 

disclosed to the Company, or becomes actually known by the Company th rough physical 

observation (including any such observation made during excavations). Upon encountering a 

Specified Site Condition or Regulated Substance condition, the Company shall provide prompt 

written notice to the Authority of such condition, which no tice shall not be later than twenty -

four hours after such condition is first encountered or known to the Company. The Company 

shall, to the extent reasonably possible, provide such notice before the condition has been 

disturbed or altered. Except for the C ompanyõs failure to provide such notice and exercise due 

care with respect to such condition, the Company shall not be responsible for any Specified 

Site Condition or Regulated Substance conditions. The parties acknowledge and agree, 

however, that Specifie d Site Conditions and Regulated Substance conditions shall not include 

any condition involving Regulated Substances used, stored or otherwise brought to the Site by 

the Company or any Subcontractor. The Company shall comply, and shall cause all 

Subcontract ors to comply, with the Contract Standards, including the specific requirements set 

forth in Appendix 3, in using or storing any Regulated Substances on the Site and shall 

assume all risks associated with such activities and indemnify, defend and hold harm less the 

Authority Indemnitees in accordance with and to the extent provided in Section 17.3 from and 

against all Loss -and -Expense resulting therefrom.  

(F) Specified Site Conditions and Regulated Substances - Authority 

Obligations .  If at any time a Specified Site Condition or Regulated Substance condition is 

determined to exist which (1) reasonably requires a response action or other action in order to 

comply with Applicable Law, (2) interferes with the performance of the Design -Build Work, or 

(3) increases th e cost to the Company of performing, or the time necessary for the Company to 

perform, the Design -Build Work, then the Authority shall promptly, after written notice from 

any Governmental Body or the Company of the presence or existence thereof, commence a nd 

diligently prosecute response actions or other actions as may be necessary under Good 

Engineering and Construction Practice to dispose of, remediate or otherwise correct the 
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Specified Site Condition or Regulated Substance condition or otherwise make the  Specified Site 

Condition or Regulated Substance condition comply with Applicable Law. The Authority shall 

have the right to contest any determination of a Specified Site Condition or Regulated 

Substance condition and shall not be required to take any acti on under this subsection so long 

as: (i) the Authority is contesting any determination of a Specified Site Condition or Regulated 

Substance condition in good faith by appropriate proceedings conducted with due diligence; 

and (ii) Applicable Law permits con tinued design or construction of the Facility pending 

resolution of the contest, so that the Company shall have no liability as a result of the failure of 

the Authority to dispose of, remediate or otherwise correct such Specified Site Condition or 

Regulate d Substance condition during the period of contest.  

SECTION 4.2.  DEVELOPMENT PERIOD RESPONSIBILITIES OF THE 

PARTIES. 

(A) Authority Development Period Responsibilities .  Promptly following the 

Contract Date, the Authority, at its own cost and expense, shall use good faith e fforts to 

undertake and complete the following Authority responsibilities:  

(1) General Bond Resolution .  The Authority shall adopt the General Bond 

Resolution and issue and sell Revenue Bonds in an aggregate amount sufficient to pay 

the Design -Build Price, and  shall deposit the net proceeds of such sale with the Trustee 

to be applied as provided in the General Bond Resolution; provided, however, that the 

issuance of bonds shall not be required until all other Construction Commencement 

Date Conditions have been achieved or waived.  

(2) Energy  Purchase Agreement .  The Authority shall negotiate and execute 

the Energy  Purchase Agreements with the Energy  Purchasers.  

(3) Technology Supply Agreement .  The Authority shall execute the 

Technology Supply Agreements delivered by the  Company.  

(4) Environmental and Governmental Approvals .  The Authority shall obtain 

the approvals for which the Authority is responsible in accordance with Appendix  1 (if 

any) and shall provide the Company reasonable assistance with obtaining all applicable 

environmental and other governmental permits, licenses, approvals and authorizations 

in accordance with the requirements of subsection 5.3(B) hereof.  

(5) Certification of the Facility .  The Authority shall obtain certification of the 

Facility as a òqualifying facilityó from the Federal Energy Regulatory Commission or 

shall self -certify the Facility as a òqualifying facilityó to the extent permitted by 

Applicable Law.  
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(6) Easements .  The Authority shall obtain all easements, or other interests 

in real property as may  be necessary in order to provide utilities and enable the 

Company to perform the Design -Build Work and Operation Services hereunder.  

(7) Representations .  The Authority shall deliver to the Company a certificate 

of an authorized officer to that effect that th e representations of the Authority set forth 

in Section  2.1 hereof are correct in all material respects as of the Construction 

Commencement Date as if made on and as of such date.  

(8) Energy Recovery Agreement .  The Authority shall execute the Energy 

Recovery Agreements with the Counties.  

(8)(9) Public Works Utility Agreement .  The Authority shall execute a public 

works utility contract with Frederick  County pursuant to which (i) the Authority will be 

responsible for the design and construction of a pump station (wit h standby generator), 

an effluent disposal pipeline from the  Wastewater Source to the Facility and a receiving 

tank located at the Facility which the Company will design and construct on a Pass -

Through basis (without profit) if required by the Authority, (ii) Frederick  County will 

obtain the right -of-way necessary to construct such pipeline, (iii) Frederick  County will 

own the pump station, generator and force main (the Authority will own the receiving 

tank), (iv) the Authority will operate and maintain th e force main, vaults and tank and 

shall maintain (including mowing) the right -of-way, and (v) the Authority will pay  

Frederick  County Bureau of Utilities  for the operation and maintenance of the pump 

station and the standby generator.  

(9)(10) Site Lease Agreement .  The Authority shall execute the Site Lease 

Agreement with Frederick County.  

(11) Support for Early Engineering Work; Appointment of Authority Engineer.  

The Authority shall provide reasonable support for any early engineering work 

performed by the Company, w hich shall include reviewing design documents submitted 

for Authority approval in a timely fashion.  Promptly following the Contract Date, the 

Authority shall appoint the Authority Engineer who will assist the Authority in meeting 

its obligations under Sec tion 4.2(A)(4) and (7).  

(B) Company Development Period Responsibilities .  Promptly following the 

Contract Date, the Company, at its own cost and expense, shall use good faith efforts to 

undertake and complete the following Company responsibilities:  

(1) Representat ions .  The Company shall deliver to the Authority a certificate 

of an authorized officer of both the Company and the Guarantor to that effect that the 

representations of the Company set forth in Section  2.2 and of the Guarantor set forth 
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in the Guaranty Ag reement shall be true and correct in all material respects as of the 

Construction Commencement Date as if made on and as of the Construction 

Commencement Date.  

(2) Confirmation of No Changes .  The Company shall deliver to the Authority 

a certificate as of the Construction Commencement Date to the effect that since the 

Contract Date, there shall not have occurred any change, financial or otherwise, in the 

condition of the Company or the Guarantor that would materially and adversely affect 

the ability of the Comp any or the Guarantor to perform this Service Contract or any 

agreement or instrument entered into or to be entered into by the Company or the 

Guarantor pursuant to this Service Contract.  

(3) Site Conditions .  The Company shall make all further soil test boring s 

and conduct analyses of subsurface conditions, inspections and applicable site history 

reviews of the Site, in each case as necessary under Good Engineering and 

Construction Practice to prepare for excavation and construction hereunder in 

accordance with  Applicable Law and to obtain all required Governmental Approvals, 

and shall notify the Authority, if any, such findings constitute an Uncontrollable 

Circumstance.  

(4) Permitting Work .  Subject to the limitation set forth in subsection 5.3(E), 

the Company sha ll diligently perform all work necessary to obtain, and, shall obtain, all 

applicable Governmental Approvals which are required to be issued under Applicable 

Law for the commencement of construction of the Facility, except for those 

Governmental Approvals to be obtained by the Authority, as set forth in Appendix 1, if 

any, in a form and in substance reasonably satisfactory to the Authority.  In addition, 

the Company shall reasonably cooperate with and assist the Authority in obtaining 

Governmental Approvals  which the Authority is responsible for obtaining, if any.  The 

Company shall provide the Authority with any Final Design documents and copies of 

any Government Approvals.  

(5) Site Related Plans .  The Company shall prepare and submit to the 

appropriate Govern mental Body, as required under Appendix  7 and as needed to 

support any permit applications or meet permit conditions, all Site -related plans.  

(6) Information to Support Site Easements .  In the event the Authority is 

required to grant Utility easements on the S ite in connection with the Design -Build 

Work, the Company shall provide complete descriptions of all Utility connections and 

surface features within 10 feet of both sides of the easement and routes on the Site 

necessary for such purposes.  
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(7) Utilities .  Excep t as provided in Section 4.2(A)(9) (unless the Authority 

requires the Company to design and construct the effluent pipeline on a Pass -Through 

basis) the Company shall make all arrangements necessary to secure the availability of 

all Utilities required to c onstruct and operate the Facility in the capacities required 

hereunder, and shall evidence such availability by letters from the providers of such 

Utilities.  The Company acknowledges that potable water will only be available to 

provide sanitary and drinki ng water needs and to supplement the effluent water supply.  

(8) Critical Path Method Schedule .  The Company shall prepare and provide 

to the Authority  an updated òcritical path methodó schedule for the Design-Build Work 

in both hard copy and as a digital file  in Microsoft Project format  or comparable 

electronic format reasonably acceptable to the Authority . 

(9) Construction Payment Bond and Construction Performance Bond .  The 

Company shall  use commercially reasonable efforts to  obtain and deliver to the 

Authority the Construction Payment Bond and the Construction Performance Bond 

asand/or Letter of Credit as required by Section  18.2.  Such bond shall be substantially 

in the form set forth in the Transaction Forms.  

(10) Applicable Law Compliance .  The Company shall comply  with all other 

requirements of Applicable Law pertaining to the activities constituting the 

Construction Commencement Date Conditions.  

(11) Law Compliance Certification .  The Company shall certify to the 

Authority as of the Construction Commencement Date that it is in substantial 

compliance with all laws, regulations, rules and orders applicable to its business, non -

compliance with which would have a material and adverse effect upon its business or 

its ability to perform its obligations under this Service Contr act.  

(12) Financial Condition .  The Company shall provide audited financial 

statements of the Guarantor for the most recently completed fiscal year and quarterly 

period.  Since the Contract Date, there shall not have occurred any change, financial or 

otherwise,  in the condition of the Company or the Guarantor that would materially and 

adversely affect the ability of the Company or the Guarantor to perform their respective 

obligations under this Service Contract and the Guaranty Agreement.  The Company 

shall coop erate with and assist the Authority by providing any information, 

certifications or documents which may be reasonably required in connection with the 

issuance of Authority debt obligations or otherwise obtaining the funds necessary to 

pay the Design -Build Price, including the Authorityõs application for any available grant 

funds, loans or special appropriations (which shall be prepared by the Authority).  
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(13) Documents Evidencing Required Activities .  The Company shall have 

provided to the Authority copies of al l filings and reports conducted, prepared or 

obtained with respect to or evidencing the Companyõs activities pursuant to this 

Section  and Section  4.3.  

(14) Required Design -Build Period Insurance .  The Company shall submit to 

the Authority certificates of insura nce for all Required Design -Build Period Insurance 

specified in Appendix  14 hereto.  

(15) Confirmation of Guaranty .  The Guarantor shall execute and deliver a 

confirmation to the Authority that the Guaranty Agreement remains in full force and 

effect.  

(16) Notice of D efault .  The Company shall provide to the Authority, promptly 

following the receipt thereof, copies of any notice of default, breach or non -compliance 

received under or in connection with any Governmental Approval or Subcontract 

pertaining to the Developme nt Period.  

(17) Technology Supply Agreement .  The Company shall cause to be delivered 

to the Authority a Technology Supply Agreement executed by the technology licensor.  

(18) Letter of Credit .  The Company shall obtain and deliver to the Authority 

the Letter of Cred it as required by Section  18.3.  Such Letter of Credit shall be 

substantially in the form set forth in the Transaction Forms.  

(19) Company Capital Financing .  The Company shall provide the Authority 

with the Company Construction Commitment at the Required Commi tment Level within 

thirty ( 30 ) days following the issuance of all final non -appealable Governmental 

Approvals necessary to begin construction of the Facility.  In no event shall the 

Company Construction Commitment act as a limit on the Companyõs responsibility to 

complete the Design -Build Work in accordance with the requirements hereunder.  

(C) Payment for Company Development Period Work .  The Company shall be 

paid for its Development Period Work in accordance with Section  9.3.   

SECTION 4.3.  CONSTRUCTION COMMENCEMENT DATE C ONDITIONS .  The 

obligations of the Company and the Authority to proceed with their respective obligations 

hereunder following the Development Period shall not commence until all of the following 

conditions necessary for the construction of the Facility (th e òConstruction Commencement 

Date Conditionsó) are satisfied (or waived by the party or parties to whom the benefit of the 

satisfaction of such responsibility would inure):  



Design, Construction and Operation of the 
Frederick County Resource Recovery Facility  

Service Contract  
Article  IV - Development Period  

 

47  
326909.8 032331 AGMT 326909.8 032331 AGMT  

(1) Company Development Period Responsibilities .  The Company shall have 

fulfilled all of its responsibilities with respect to the Development Period under 

Section  4.2 . and Construction Payment bond and the Construction Performance Bond 

and/or Letter of Credit have been delivered to the extent required by Section 18.2 . 

(2) Authority Development Period Responsibilities .  The Authority shall have 

fulfilled all of its responsibilities with respect to the Development Period under 

Section  4.2.  

(3) Designation of Authority Engineer .  The Authority shall designate its 

Authority Engineer to assist with the c oordination of matters arising during the Design -

Build Period.  

(4) Acceptability and Effectiveness of Documents .  All of the documents and 

instruments identified in this Article  shall be in form and substance reasonably 

satisfactory to both parties, and shall be valid, in full force and effect and enforceable 

against each party thereto on the Construction Commencement Date.  It is understood 

that any such document, instrument or agreement the form of which is set forth in a 

Transaction Form, that is executed an d delivered in substantially such form is and shall 

be deemed to be in form and substance satisfactory to each party.  No such document, 

instrument or agreement shall be subject to the satisfaction of any outstanding condition 

precedent except those expres sly to be satisfied after the Construction Commencement 

Date.  No party to any such document, instrument or agreement shall have repudiated or 

be in default or imminent default thereunder, and each party shall have received such 

certificates or other evide nce reasonably satisfactory to it of such facts as such party 

shall have reasonably requested.  

(5) Legal Proceedings .  There shall be no Legal Proceeding, at law or in 

equity, before or by any court or Governmental Body, pending or threatened, which: 

(a) chall enges, or might challenge, directly or indirectly, (i)  the authorization, execution, 

delivery, validity or enforceability of this Service Contract or the Guaranty, or (ii)  the 

interests of the Authority in the Site; (b)  seeks to enjoin or restrict the use of the Site for 

the purposes contemplated by this Service Contract; or (c)  seeks damages, fines, 

remediation or any other remedy in connection with the environmental condition or any 

other factor pertaining to the Site, in any such case which can reasonabl y be expected to 

materially and adversely affect the Authorityõs or the Companyõs ability to comply with its 

obligations hereunder.  

(6) No Change in Law Affecting the Service Contract .  No Change in Law 

shall have occurred after the Contract Date and before th e Construction Commencement 
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Date that would make the authorization, execution, delivery, validity, enforceability or 

performance of this Service Contract a violation of Applicable Law.  Furthermore, since 

the Contract Date, there shall have been no Change in Law  or other Uncontrollable 

Circumstance which would (after giving effect to any provisions of this Service Contract 

which may require the Authority to bear the burden of such Change in Law or other 

Uncontrollable Circumstance) (a)  impose permit condit ions or other legal requirements 

governing air emissions or Facility operations which, in the good faith judgment of the 

Authority, cannot reasonably be expected to be complied with, (b)  materially and 

adversely affect the availability of Solid Waste dispo sal service to the Authority hereunder 

or the ability of the Authority to perform its obligations hereunder or under any other 

Transaction Agreement entered or to be entered into by the Authority pursuant to this 

Service Contract, or (c)  increase the total  cost to the Authority of waste disposal utilizing 

the Facility (including without limitation costs associated with the Service Fee, 

construction costs and Residue disposal) in the first full Contract Year by more than 25% 

of such total costs expected as o f the Contract Date to be paid by the Authority 

hereunder in the first full Contract Year, as determined by the Authority in good faith.  

(7) Favorable Opinions of Counsel .  The parties shall have received such 

favorable opinions of counsel to the agreements to  be entered into in connection with 

the transactions contemplated hereby, in customary form for financing transactions, as 

to the matters of law covered by the representations set forth in Sections 2.1 and 2.2 

hereof and similar matters of law with respect  to such other agreements and as to such 

other matters of law as the party may reasonably request, together with appropriate 

certified authorizing resolutions and incumbency certificates to the extent reasonably 

available.  

(8) Assignment of Public Works Utilit y Agreement .  The Authority shall have 

assigned and the Company shall have assumed, the Authorityõs obligations under the 

Public Works Utility Agreement with Frederick  County as described in 

subsection  4.2(A)(9) herein (provided, the Company shall be permi tted to pass -

through that  the costs of the Frederick  County Water and Sewer Division to operate and 

maintain the pump station and standby generator  which are payable by the Company 

through the assumption of each public works or utility contract or otherwise  shall 

constitute Pass Through Costs ). 

(9) Financing Disbursement Preconditions .  All preconditions to the 

disbursement of the net proceeds of the bonds deposited with the Trustee in accordance 

with the General Bond Resolution (other than the submission of  authorized 

requisitions), the Energy Recovery Agreements and this Service Contract shall have 
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been satisfied and the Company shall have provided and maintained the Company 

Construction Commitment at the Required Commitment Level.  

SECTION 4.4.  CLOSING THE DEVELOPMENT P ERIOD . 

(A) Establishment of the Construction Commencement Date .  The parties 

shall give each other prompt notice when each Construction Commencement Date Condition 

has been achieved.  Upon the satisfaction or waiver of all of such Construction Commencement 

Dat e Conditions, the parties shall hold a formal closing on a date and at a location determined 

by the Authority, acknowledging such satisfaction, delivering copies of all relevant documents, 

and certifying that the Construction Commencement Date has occurred .  The date of such 

closing shall be deemed to be the Construction Commencement Date hereunder, and 

thereupon the Authority shall issue its Notice to Proceed and the Construction Period shall 

commence.  Written documents or instruments constituting or evid encing satisfaction of the 

Construction Commencement Date Conditions shall be furnished to each party prior to or on 

the Construction Commencement Date to the extent practicable.  

(B) Failure of Conditions .  If by the fourth anniversary of the Contract Date 

or such later date upon which the Authority and the Company may agree, any Construction 

Commencement Date Conditions in Section  4.3 hereof are not satisfied or waived either party 

hereto may, by notice in writing to the other party, terminate this Service Con tract; provided 

that (i) the Company shall not have the right to terminate this Service Contract if the failure to 

satisfy any Construction Commencement Date Condition by the date specified herein is caused 

by Company Fault; and (ii) the Authority shall no t have the right to terminate this Service 

Contract if the failure to satisfy any Construction Commence Date Condition by the date 

specified herein is caused by Authority Fault.  If the failure to satisfy the Construction 

Commencement Date Condition is cau sed by Uncontrollable Circumstances or Authority Fault, 

the Company shall be entitled to receive from the Authority an amount equal to the difference 

of (i) the product of (a) .50 and (b) its Cost Substantiated costs incurred directly by the 

Company to thi rd parties from the Contract Date to the Termination Date hereunder, which are 

directly related to the Companyõs obligations, and which are necessary to be performed prior to 

the Construction Commencement Date subject to a maximum amount of Three Million D ollars 

($3,000,000.00) plus any additional amounts authorized by the Authority pursuant to 

subsection  5.3(E) minus (ii) the product of (a) .50 and (b) the Authorityõs Cost Substantiated 

costs incurred directly by the Authority to third parties from the Con tract Date to the 

Termination Date hereunder, which are directly related to the Authorityõs obligations, and 

which are necessary to be performed prior to the Construction Commencement Date subject to 

a maximum amount of One Million Dollars ($1,000,000.00) (plus third party costs associated 

with an adjudicatory hearing, if any).  Except as set forth herein, neither party shall be liable to 
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the other for the termination of this Service Contract pursuant to this subsection, and each of 

the parties shall bear i ts respective costs and expenses incurred in seeking to satisfy the 

Construction Commencement Date Conditions set forth in Section  4.3 hereof.  

SECTION 4.5.  AUTHORITY TERMINATION OPTION DURING THE 

DEVELOPMENT PERIOD . 

(A) Convenience Termination Option Prior to Construction  Commencement 

Date .  The Authority shall have the right any time prior to the Construction Commencement 

Date, exercisable in its sole discretion for any reason upon seven daysõ written notice to the 

Company, to terminate this Service Contract.  Upon any su ch termination, the Authority shall 

reimburse the Company for 100% of its Cost -Substantiated costs incurred directly to third 

parties from the Contract Date to the Termination Date hereunder, which are directly related to 

the performance of the Companyõs obligations, and which are necessary to be performed prior 

to the Construction Commencement Date, and, except as set forth in subsection 5.3(E), subject 

to a maximum amount of Three Million Dollars ($3,000,000.00).  

(B) Delivery of Development Period Work Produc t to the Authority .  

Concurrently with payment by the Authority to the Company of the amount due upon any 

termination of this Service Contract under this Section, the Company shall deliver to the 

Authority all of its Development Period Work product.  Such work product shall include, 

without limitation, all plans, specifications, designs (including CADD files, drawings, rendering, 

blueprints, manuals, equipment layouts), and Governmental Approvals and related 

applications, submittals and other information pr epared for the purpose of planning, 

designing, constructing and operating the Design -Build Work or operating the Design -Build 

Work and securing Governmental Approvals.  In the event the Authority utilizes any incomplete 

design provided by the Company follo wing a convenience termination, the Company shall have 

no liability with respect thereto and the Authority shall indemnify the Company, to the extent 

permitted by law, for any Loss -and -Expense arising therefrom.  The Development Period Work 

Product may be used by the Authority only in connection with the construction and operation 

of the Facility.  

(C) Costs, Records and Reporting .  Prior to the Construction Commencement 

Date, the Company shall prepare and maintain proper, accurate and complete books and 

records  of the cost and description of the permitting and other developmental work which the 

Company has performed since the Contract Date which is directly related to the Companyõs 

obligations under this Service Contract, the cost of which would be the responsib ility of the 

Authority if the Authority were to elect to terminate this Service Contract pursuant to 

subsection (A)  of this Section or subsection 4.4(B).  The Company shall notify the Authority in 

writing when it has exceeded each  Five Hundred Thousand Dol lar  $500,000 increment of 
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development costs for which the Authority would be responsible for paying in the event of a 

termination under this Section or subsection 4.4(B).  
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ARTICLE V  
 

DESIGN AND PERMITTING OF THE DESIGN -BUILD IMPROVEMENTS  

SECTION 5.1.  DESIGN WORK . 

(A) Performance of the Design Work .  The Company agrees to undertake, 

perform, and complete the designs and plans in accordance with the Contract Standards and 

all other provisions and requirements of this Service Contract.  The Company shall make 

design submittals to the  Authority in accordance with Appendix  7.  

(B) Design Risk .  The Company shall have sole and exclusive responsibility 

for the design of the Facility hereunder and the preparation of all plans, specifications, 

drawings, blueprints and other design documents nece ssary or appropriate to complete the 

Facility.  All such design documents shall comply in all respects with the Contract Standards 

including Design Requirements and shall ensure that the Facility is constructed to a standard 

of quality, durability and reli ability which is equal to or better than the standard established by 

the Contract Standards.  The Authority and the Authority Engineer shall have the right to 

review and provide comment with regard to compliance with Contract Standards, but shall 

have no a pproval rights or other responsibilities or obligations with respect to such design 

documents.  

(C) Changes to Design Requirements .  The Company acknowledges the 

Authorityõs material interest in each provision of the Design Requirements and agrees that no 

chang e shall be made to the Design Requirements pertaining to the Facility hereto without the 

prior written approval of the Authority, which approval may be withheld in the sole discretion 

of the Authority .; provided however that a modification to a detail to a  drawing not affecting the 

manifest intent of the drawing or the function of the equipment depicted by the drawing, and 

the development of detailed engineering from basic engineering shall not be considered a 

change to the Design Requirements .  The Company , following written notice to the Authority, 

may make changes to certain items (as expressly designated in Appendix  3) (the òSupplemental 

Technical Informationó) of the Technical Specifications without the prior consent of the 

Authority; provided, however,  that the Company shall not make any change which the 

Authority determines to be material and provides the Company notice thereof.  In the event 

that during the performance of the design work, the Company determines that a requirement 

in Appendix  3 would p revent the Company from meeting the Acceptance Standards, the 

Company shall promptly notify the Authority of such determination.  If the Authority agrees 

with the Companyõs determination, the Company shall propose a modification to the applicable 

Appendix  3 requirement that would enable it to meet the Acceptance Standards.  No such 

modification shall be made without the prior written approval of the Authority.  Any 
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modification shall be made as a Change Order and shall be made at the Companyõs sole cost 

unl ess any such modification is required as a result of an Uncontrollable Circumstance.  

(D) Licensing Requirements .  All Architects, engineers and surveyors 

engaged by the Company for Facility design services shall perform their services in compliance 

with all ap plicable licensure requirements in the State and shall be experienced and qualified 

to perform such services.  

(E) Tipper .  Prior to the Construction Commencement Date, the Authority 

may request that the Company design for and implement a tipper system as set f orth in 

Appendix 21 on the terms and conditions (including the compensation to be received by the 

Company) set forth in Appendix 21.  

SECTION 5.2.  PERMIT CONDITIONS . 

(A) Negotiation of Permit Conditions .  The parties shall use all reasonable 

efforts in applying for any perm it, license or approval required to commence construction 

hereunder to assure that the terms and conditions thereof are consistent with the Companyõs 

obligations hereunder.  

(B) Proposed Conditions and Company Evaluation .  Within 10 days of the 

receipt of infor mation as to proposed conditions or requirements to be contained in any draft or 

final permit, license or approval, the Company shall provide the Authority with written notice of 

its determination and reasoning as to whether and why the terms and condition s of any such 

draft or final permit, license or approval are more stringent than those of (i) the Environmental 

Guarantee in effect on the Contract Date , as amended by any agreed upon changes to 

Appendix 2 and including any changes in Applicable Laws for w hich the Company has 

previously received relief pursuant to Section 17.2, or (ii)  or  any other obligation contained in 

this Service Contract.    In the event the Company claims that such permit, license or approval 

contains conditions or requirements which are more stringent than those of the Environmental 

Guarantee in effect on the Contract Date or any other obligation contained in this Service 

Contract and constitutes a Change in Law or Uncontrollable Circumstance, the Company shall 

provide the Authority w ith notice and information required pursuant to Section  17.2 hereof.  

(C) Permit Acceptance  - Conditions of Lesser Stringency Than Environmental 

Guarantee .  If any permit, license or approval proffered as final by the MDE or USEPA or other 

permitting agency iss uing a Governmental Approval contains terms and conditions which are 

no more stringent than the requirements set forth in (i) the Environmental Guarantee in effect 

on the Contract Date , as amended  by any agreed upon changes to A ppendix 2 and including 

any changes in Applicable Laws for which the Company has previously received relief pursuant 
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to Section 17.2, or (ii)  or  any other obligation contained in this Service Contract, the Authority 

(without limiting its rights under Sections   4.4 and 4.5 hereof) sha ll accept such permit, license 

and approval, and the condition precedent to this Service Contract provided in subsection  

 4.2(A) shall be deemed to be satisfied.   

SECTION 5.3.  PERMITTING WORK . 

(A) Company Permitting Responsibilities .  Subject to the limitation set forth 

in  paragraph (E) below, the Comp any shall make all applications and take all other action 

reasonably necessary t o obtain, and shall obtain and maintain the Governmental Approvals 

necessary to commence, continue and complete construction of the Facility inclu ding payment 

of all fees, costs and charges due in connection therewith except with respect to those 

approvals for which the Authority is obligated to obtain, maintain and/or pay for in accordance 

with Appendix  1.  Where required under Applicable Law, such  applications shall be made in 

the name of the Authority, subject to the Authorityõs rights hereunder.  The Company shall 

manage the process of obtaining the Governmental Approvals on behalf of the Authority for 

which it is responsible hereunder in a manne r which affords the Authority a reasonable 

opportunity to review and comment upon such submittals and all material documentation 

submitted to and issued by any Governmental Body in connection therewith as provided in 

Appendix  7.  The Company shall not know ingly take any action in any application, data 

submittal or other communication with any Governmental Body regarding Governmental 

Approvals or the terms and conditions thereof that would impose any unreasonable cost or 

burden on the Authority or that would  contravene any Authority policies with respect to the 

matters contained therein.  The Authority reserves the right to reject, modify, alter, amend, 

delete or supplement any information supplied, or term or condition proposed, by the Company 

which would ha ve the effect described in the preceding sentence. In the event the Company has 

complied with the Contract Standards in applying for a Governmental Approval and the 

Authority determines to exercise its rights set forth in the preceding sentence which resul ts in 

an increase in the cost or schedule of constructing the Facility, the Company shall be provided 

appropriate price and schedule relief ., including an increase in the Design -Build Price resulting 

from delay in constructing the Facility or from changes in the Design Requirements or Design -

Build Work . The Company, at its cost and expense, shall cooperate with and assist the 

Authority, including by providing to the Authority and all involved regulatory agencies all data 

and information that is within its p ossession and its control (including proprietary information 

and all information specific to the Facility which may exist or be required by the involved 

regulatory agencies to be developed by the Company) which may be reasonably required in 

order to proper ly apply for and obtain such permits, licenses and approvals.  All such data and 

information shall be correct and complete in all material respects.  
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(B) Authority Permitting Responsibilities .  The Authority shall make all 

applications and take all other action  necessary to obtain, and shall obtain, maintain and pay 

for those approvals for which the Authority is obligated to obtain, maintain and pay for in 

accordance with Appendix  1.  In addition, the Authority shall provide reasonable assistance to 

the Company in connection with the Companyõs obligation to obtain and maintain the 

Governmental Approvals which it is required to obtain under this Section, including signing 

permit applications, attending public hearings and meetings of the Governmental Bodies 

charge d with issuing such Governmental Approvals, and providing the Company with existing 

relevant data and documents that are within its custody or control and which are reasonably 

required for such purpose.  Any such assistance shall be provided upon the reaso nable request 

of the Company made directly to the Authority.  This covenant shall not obligate the Authority 

to staff the Companyõs permitting efforts, to undertake any new studies or investigations with 

respect to the Facility, or to affirmatively seek to  obtain the issuance of the Governmental 

Approvals required under this Section.  The Authority, however, shall not take any action 

which seeks to cause the denial or delay of any application for a Governmental Approval.   

(C) Company Assumption of Permitting R isk for Facility .  Except as 

otherwise set forth in Subject to  paragraph  (D) below, and subject to the limitation set forth in 

paragraph  (E) below, the Company explicitly assumes the risk of obtaining and maintaining all 

Governmental Approvals for which it is responsible pursuant to Appendix 1 that are required to 

commence construction of the Facility, including the risk of delay, non -issuance or imposition 

of any term or condition in connection therewith by a Governmental Body.  In assuming this 

risk, the C ompany acknowledges that, except as set forth in subject to  paragraph (D) below, (i)  if 

any Governmental Approval required to commence the construction of the Facility for which 

the Company is responsible for obtaining as set forth in Appendix 1 is not issu ed on or prior to 

three (3) years after the Contract Date, the Authority will have the right to terminate this 

Service Contract  for an Event of Default in accordance with Article  XVI , or (ii)  in the event the 

Authority elects not to terminate this Contract  pursuant to such an Event of Default Service 

Agreement , the Company acknowledges that, except as set forth in subject to  paragraph (D) 

below, the Design -Build Price will not escalate beyond the date which is three (3) years from 

the Contract Date pursuant t o subsection  9.1(C)(3).  In no event shall such three (3) year 

period discussed above limit the right of the Authority to declare the Company in breach at any 

time in the event the Company is not utilizing good faith efforts to diligently obtain the 

Govern mental Approvals for which it is responsible pursuant to Appendix 1.  

(D) Relief from Permitting Risk .  In the event the Company fails to obtain any 

Governmental Approval necessary to commence construction for which it is responsible for 

obtaining within three  (3) years of the Contract Date and (i)  the Company has diligently taken 
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all reasonable measures to obtain such approval Governmental A pproval , (ii)  such failure or 

delay is not the result of either (a) the proposal of a design or approach that has not been  

commercially proven in a mass burn resource recovery facility of a comparable or larger size 

than the Facility, or (b) the submittal by the Company of an application for an approval a 

Governmental  Approval  which by its quality or completeness is inconsiste nt with Good 

Industry Standards, and (iii)  either the issuing Governmental Body has (x)  failed to respond to 

the Company submittal(s) in a reasonably timely manner taking into consideration the nature 

of the required review and the reasonable or published review period for similarly situated 

applicants, or (y)  issued a Governmental Approval but such Governmental Approval is subject 

to pending legal challenge, or delay or (z) denied a Governmental Approval, such failure shall 

not constitute an Event of Defau lt, and the Company will be entitled to escalation of the Fixed 

Design -Build Price in accordance with subsection  9.1(C) and Appendix 12.  No other relief shall 

be afforded the Company as a result of such delay.  In addition, to the extent a Governmental 

Approval in effect on the Contract Date contains a term or condition which is more stringent 

than the Environmental Guarantee, and such term or condition is not imposed as a result of 

the Companyõs design approach, such more stringent term or condition shall constitute a 

Change in Law.  

(E) Limitation on Company Permitting Expenses .  In the event that the 

Company incurs third party costs to obtain Governmental Approvals necessary to commence 

construction of the Facility in the amount of Three Million Dollars $3,00 0,000.00, the 

Company shall give written notice of such event to the Authority and shall provide an estimate 

of the additional amount of third party costs which it reasonably believes will be necessary to 

obtain such Governmental Approvals.  If the additio nal amount estimated by the Company 

exceeds Two Hundred Thousand Dollars $200,000.00, the Authority shall have the right to 

request an accounting of the third party expenses that total the Three Million Two Hundred 

Thousand Dollars $3,200,000.00.  The Comp any shall not be required to expend above  Three 

Million Two Hundred Thousand Dollars  $3,200,000.00 in third party costs to obtain all 

necessary Governmental Approvals unless, (1)  the Authority agrees in writing to increase the  

Three Million Dollar  $3,000,0 00.00 limitation set forth in subsections 4.4(B) and 4.5(A) (e.g., 

the Company will be required to spend up to Three Million Four Hundred Thousand Dollars 

$3,400,000.00 in third party costs if the Authority increases the  Three Million Dollar 

$3,000,000.00 limitation set forth in subsection  4.4(B) and subsection 4.5(A) to  Three Million 

Two Hundred Thousand Dollars  $3,200,000.00), and (2)  the parties agree to an appropriate 

adjustment to the Fixed Design -Build Price and the Construction Schedule to reflect th e 

additional work to be undertaken by the Company.  It shall not be a breach of this Service 

Contract and the Design -Build Price shall continue to escalate if the Company fails to diligently 
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undertake necessary permitting work if it has expended Two Hundre d Thousand Dollars 

$200,000.00 or more of third party costs above the  Three Million Dollars  $3,000,000.00 (or the 

amount modified by the parties) limitation, nor shall it be a breach of this Service Contract if 

the Authority declines to increase such limit ation.  

SECTION 5.4.  COMPLIANCE WITH APPLICABLE LAW . 

(A) Compliance with Applicable Law and Equipment Operating 

Requirements .  In designing, constructing, commissioning, starting up and testing the Facility, 

the Company shall comply with Applicable Law, shall construct and operate all equipment and 

systems comprising the Facility in accordance with the Contract Standards and, during the 

period in which such equipment is covered by the manufacturerõs warranty, applicable 

equipment manufacturerõs specifications and recommendations, and shall observe the same 

safety standards as are set forth in Section  11.7 with respect to the operation of the Facility 

and such other safety requirements set forth in Appendix  8.  

(B) Compliance with Conditions in Governmental Approvals .  The Company 

shall comply with all conditions and requirements of all Governmental Approvals required to be 

made, obtained or maintained under Applicable Law in connection with the continuance of the 

Design -Build Work.  

(C) Governmental Approvals Necessary for Continued Con struction .  Subject 

to the limitations set forth in Section 5.3(E), the Company shall make all necessary filings, 

applications and reports necessary to obtain and maintain all Governmental Approvals 

required to be made, obtained or maintained under Applica ble Law in connection with the 

continuance of the Design -Build Work once commenced.  The Authority shall cooperate with 

the Company in connection with the foregoing undertaking.  

(D) Fines, Penalties and Remediation .  Except to the extent excused by 

Uncontrolla ble Circumstances, in the event that the Company or any Subcontractor fails at 

any time to comply with Applicable Law with respect to the Design -Build Work, the Company 

shall, without limiting any other remedy available to the Authority upon such an occurr ence 

and notwithstanding any other provision of this Service Contract:  (1)  immediately take steps to 

correct such failure and continue to implement a plan to correct such failure so that the failure 

is remedied as soon as possible and resume compliance wi th Applicable Law; (2)  bear all Loss -

and -Expense of the Company and the Authority resulting therefrom; (3)  pay or reimburse the 

Authority for any resulting damages, fines, assessments, levies, impositions, penalties or other 

charges; (4)  make all changes i n performing the Design -Build Work which are necessary to 

assure that the failure of compliance with Applicable Law will not recur; and (5)  comply with 
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any corrective action plan filed with or mandated by any Governmental Body in order to 

remedy a failure of the Company to comply with Applicable Law.  Notwithstanding the above, in 

the event a dispute process is specified in the Applicable Law with which the Company is 

accused of non -compliance which statutorily or by permit would provide relief from 

remedia tion activities or payments of fines pending resolution of such dispute, the Company 

may, in good faith, dispute such non -compliance prior to undertaking the actions set forth in 

items (1) -(5) above.  
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ARTICLE VI  
 

FINANCING AND POWER PURCHASE AGREEMENT  

SECTION 6.1.  GENERAL BOND R ESOLUTION . 

(A) Issuance of Revenue Bonds .  The General Bond Resolution shall provide 

for the issuance of Revenue Bonds by the Authority, subject to the requirements of Applicable 

Law, for the purpose generally of providing funds for the capital purposes of the  Facility.  These 

purposes shall include the payment of the Design -Build Price to the Company, the costs of 

Capital Modifications to the Facility, other improvement and capital asset costs, and costs of 

issuance, capitalized interest and reserves associate d with the issuance of and security for the 

Revenue Bonds.  The Revenue Bonds shall be secured by the Facility Revenues and the 

covenants of the Authority undertaken with respect thereto under the General Bond 

Resolution.  The Authority shall use good fait h efforts to issue Revenue Bonds at the times and 

in the amounts required to provide funds for the payment of the Design -Build Price to the 

Company hereunder.  The Authority otherwise shall have sole discretion to determine the 

maturity, interest rates, re demption provisions, tax -exempt or taxable status, security, timing 

and method of issuance, issue size, and all other terms and conditions of the Revenue Bonds 

and their offering and sale.  The Authority also shall have sole discretion to refund, refinance  or 

restructure the Revenue Bonds and to convert Revenue Bonds from a variable to a fixed 

interest rate mode or the reverse at any time without the consent of the Company. The 

Company shall, at its cost and expense, assist the Authority and the Counties in  connection 

with the issuance, refunding and conversion of Revenue Bonds in accordance with customs 

and practices prevailing in the public finance industry for facility vendor participation in 

securities transactions of this nature including providing nece ssary representations, 

warranties, opinions and further assurances.  

(B) Flow of Funds .  The General Bond Resolution shall provide that all 

Facility Revenues shall be deposited in a revenue fund for application to the following purposes 

in the following general  order of priority: (1)  to the payment of Facility Operating Expenses 

(including the Service Fee, except any revenue sharing component of the Service Fee and the 

Fixed Escalation Component of the Base Operation Fee); (2)  to the payment of debt service on 

the Revenue Bonds to the extent not provided for from capitalized interest or other sources 

(debt service may include scheduled payments due under any interest rate stabilization 

arrangement (swap) and credit support fees); (3)  to the payment of the Fixed E scalation 

Component of the Base Operation Fee; (4) to the replenishment of the debt service reserve fund 

under the General Bond Resolution; (5)  termination or other unscheduled payments due under 

any interest rate stabilization agreement; and (6) to the Co mpany, payment of any revenue 

sharing components of the Service Fee and of any other amounts to which the Company is 
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entitled hereunder.  The General Bond Resolution may establish additional funds and accounts 

and provide for deposits in such funds and acc ounts and for the application of Facility 

Revenues to additional purposes in such order and manner as may be consistent with similar 

financing transactions or required by the securities markets, as long as (1)  the Revenue Bonds 

are structured so that Facil ity Operating Expenses (other than any revenue sharing component 

of the Service Fee and the Fixed Escalation Component of the Base Operation Fee) are paid 

before debt service on the Revenue Bonds and (2)  such additional fund or account has a lower 

priority  in payment than the payment due the Company under item (6) above.  

SECTION 6.2.  ENERGY PURCHASE AGREEMENTS . 

(A) General Terms .  The Energy Purchase Agreements shall provide for the 

purchase by the Energy Purchaser of all of the electrical output of the Facility net of Faci lity 

usage.  The Authorityõs intent is to sell the net electricity output of the Facility to the Counties, 

unless directed otherwise by the Counties.  The sale will be cleared through the Authorityõs 

account at PJM.  The price for electricity purchased by the Counties will be equal to market 

price. Any net electrical output in excess of the Countiesõ demand will be sold on the wholesale 

market through periodic competitive sales by the Authority.  

(B) Company Responsibilities .  The Company shall apply for and obt ain an 

interconnection agreement with PJM and AEI which will be in the Authorityõs name.  Any fees 

associated therewith shall be paid by the Authority on a pass through basis as a Fixed Design -

Build Price Adjustment set forth in subsection 9.1(A)(5).  The Company shall carry out and 

perform all of the construction, maintenance and operation responsibilities assumed by the 

Authority as seller under the Energy Purchase Agreements and the interconnection agreement 

with PJM and AEI, including the construction o f the interconnect which shall be paid for by the 

Authority on a pass -through basis (without markup for profit, administration or otherwise).  In 

addition, the Company shall coordinate operational communications with the Energy 

Purchasers, PJM and AEI and provide reasonable assistance in generating data for submission 

to the Energy Purchaser and PJM and AEI any of their Affiliates and, as necessary for 

regulatory compliance, plan scheduled maintenance in conjunction with the requirements of 

the Energy Purch asers, PJM and AEI.  Any proposed interconnection agreements or Energy 

Purchase Agreement shall not unreasonably interfere with the Companyõs ability to meet its 

obligations hereunder.  

In the event that the Company is required to perform any obligations pu rsuant 

to the final Energy  Purchase Agreements or interconnection agreements other than 

administrative matters related to operational communications with PJM or the Energy 

Purchaser, the Company shall be afforded price and schedule relief, as appropriate. The 
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Company shall not be responsible for any other obligations under the Energy  Purchase 

Agreements or the interconnection agreements, including the required security deposit or for 

administrative matters other than that of operational communications.  In the event the 

Company fails to perform its obligations hereunder, unless excused by Uncontrollable 

Circumstances or Authority Fault, and such failure causes any reduction in revenues or 

additional expense to the Authority under the Energy  Purchase Agreemen ts, the Company 

shall promptly reimburse the Authority for the amount of any such reduction in revenues or 

additional expense; provided, however, that if any such Company failure of performance 

hereunder would not have caused any such reduction in revenues  or additional expense except 

for the occurrence of an Uncontrollable Circumstance, Authority Fault or the failure of the 

Authority to deliver Processible Waste in amounts or within the annual average range of 4500 -

6500 Btu/lb. necessary to allow the gener ation of electricity (based on the Company's 

Performance Guarantees) at levels sufficient to avoid reduction in revenues or additional 

expense to the Authority under the Energy  Purchase Agreements or the interconnection 

agreements, then the Company shall h ave no liability for any such reduction in revenues or 

additional expense.  The standard of performance for determining compliance by the Company 

with its obligation to generate electricity hereunder, insofar as such obligation relates to 

liability for any  such reduction in revenues or additional expense, shall be the full Acceptance 

Standard for electricity production determined as provided in Appendix  6 hereto; provided , 

however, that available Facility operating data and records including the compliance 

monitoring forms contained in Appendix  6 hereto, rather than a special energy recovery 

performance test, shall be used to determine such compliance; and provided further, that if 

such failure to perform results only in a reduction in exportable electricity  below the Annual 

Electricity Production Guarantee, the damages set forth in Article  XII with respect to such 

shortfall shall be the Authorityõs remedy.  Any amendment to the Energy  Purchase Agreements 

or the interconnection agreement that would materially  adversely affect the Companyõs rights 

and responsibilities or increase the cost of performing the Contract Services shall constitute an 

Uncontrollable Circumstance.  

SECTION 6.3.  COMPANY FINANCING .  (A) Funding Obligation .  The parties 

acknowledge that it is th eir mutual expectation that the cost of the Design -Build Work will 

exceed the Design -Build Price and that the Company will be required to provide all funds above 

the Design -Build Price necessary to complete the Design -Build Work, except with respect to 

inc reases in costs of Design -Build Work due to Uncontrollable Circumstances or Authority 

ordered changes. directed Change Orders .  The Company shall provide the Authority with the 

Company Construction Commitment at the Required Commitment Level within thirty ( 30 ) days 

of the issuance of all final non -appealable Governmental Approvals necessary to commence 



Design, Construction and Operation of the 
Frederick C ounty Resource Recovery Facility  

Service Contract  
Article  VI - Financing and Power  

Purchase Agreement  

 

62  
326909.8 032331 AGMT 326909.8 032331 AGMT  

construction of the Facility and shall maintain such Company Construction Commitment, in 

place at the Required Commitment Level until the date of Final Comple tion.  Upon Final 

Completion, the Authority shall return or release any unused portion of the Company 

Construction Commitment to the Company, and shall execute such documentation evidencing 

such release as the Company shall reasonably request.  The Company õs obligation to provide 

funds and the Company Construction Commitment in accordance with this Section and 

subsection 4.2(B)(19) shall not be subject to relief for Uncontrollable Circumstances nor shall 

any changes in interest rates or other financing cond itions be the basis of a claim for relief by 

the Company.  The Company acknowledges that the funds provided by the Company to 

complete the Design -Build Work do not constitute a loan to the Authority, that the Company 

may not pledge the Facility or any comp onent of the Design -Build Work as collateral, and that 

the Company does not have an ownership or security interest or the right to provide a security 

interest in the Facility or any component of the Design -Build Work.  The Company further 

acknowledges that  upon a termination of this Service Contract for an Event of Default by the 

Company, the Company will not be entitled to reimbursement or compensation for any 

amounts which it funded to pay for the Design -Build Work.  In the event the funds supplied by 

the  Company and the Company Construction Commitment are insufficient to complete the 

Design -Build Work (except with respect to increases in cost due to Uncontrollable 

Circumstances or Authority directed Change Orders) and achieve Acceptance and Final 

Completi on, the Company shall be obligated to provide all funds necessary to meet such 

obligations and no such additional funding will in any way have the effect of increasing the 

Base Operation Fee or otherwise cause or trigger a reimbursement or payment obligati on by 

the Authority.  

(B) Failure to Provide Company Construction Commitments .  If the Company 

fails to provide the Company Construction Commitment as required hereunder, the Authority 

may, but shall not be obligated to, issue additional bonds (the òAdditional Bondsó) in the 

principal amount of  Seventy -Three Million Dollars $73,000,000 (plus the amount needed to 

fund necessary reserves and transaction costs) and subject to the satisfaction or waiver of the 

other Construction Commencement Date Conditions, issue t he Notice to Proceed.  If the 

Authority does so, (a) it shall pay the Company the Construction Completion Costs up to the 

principal amount of the Additional Bonds on the basis of a milestone schedule to be submitted 

to the Authority by the Company and in a ccordance with the procedures set forth in Article IX 

hereof; (b) the Fixed Escalation Component of the Base Operation Fee shall be reduced to $0 

and shall not be payable to the Company; (c)  the Company shall be obligated to pay the 

Authority the amount of  $Five Million Dollars  [$5,000,000 ] (to compensate the Authority for the 

decrease in the Authorityõs project security that would have been provided had the Company 
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provided and maintained the requisite Company Construction Commitments );; and (d)  the 

Compan yõs limitation of liability set forth in Section 16.3 shall be increased by Seventy -Three 

Million Dollars $73,000,000 .00  (plus the amount needed to fund necessary reserves and 

transaction costs).   In addition, if the net present value of the debt service on such Additional 

Bonds (which shall include the Authorityõs financing transaction costs) (discounted at [3%)%]) 

exceeds the net present value of the total of all Fixed Escalation Component of the Base 

Operation Fee payments (discounted at [3%)%]) that ot herwise would have been payable to the 

Company, then at the time of the issuance of such Additional Bonds the Company shall make 

a payment to the Authority equal to the amount of such excess.  The remedies of the Authority 

as a result of the failure of the  Company to provide the Company Construction Commitment at 

the Required Commitment Level set forth above are its exclusive remedies for such failure.  

(C) Authority Right to Access the Company Construction Commitments .  The 

Authority shall not make any drawings  upon the Company Construction Commitment until it 

has paid the Company the full Design -Build Price ., including any Fixed Design -Build Price 

Adjustments .  If (i) an Event of Default by the Company occurs during the Construction Period 

and the Authority ter minates this Service Contract, or the Company fails to achieve Acceptance 

by the Scheduled Acceptance Date and in either such event the Company has not paid the 

Authority the damages that the Authority is entitled to receive hereunder as a result thereof 

when due, or (ii) the Authority incurs additional capital costs to complete the Facility not 

included within the amounts described in clause (i) above (unless such additional capital costs 

are the result of Uncontrollable Circumstances or Authority required  changes) or remove liens 

thereon that arose by, through, or under the Company or its Affiliates (including mechanics 

liens), which costs the Company is obligated to pay or reimburse the Authority hereunder and 

which the Company has not done so within the applicable period provided for herein, the 

Authority may draw upon the Company Construction Commitments upon at least ten (10) 

daysõ prior written notice to the Company up to the amount of such unpaid damages or costs 

(òPermitted Drawingsó).  Upon Final Completion, the Authority shall have no further rights to 

make any drawings upon the Company Construction Commitment.  
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ARTICLE VII  
 

CONSTRUCTION OF THE FACILITY  

SECTION 7.1.  AGREEMENT TO CONSTRUCT . 

(A) Commencement of Construction .  The Company shall commence the 

preparation of those portions of the Site on which the Design -Build Work will be performed or 

which will be utilized for laydown and staging, the disposal of any debris thereon, and the 

construction of the Facility in accordance with the Design Requirements promptly after the 

Construction Commencement Date, and shall proceed with due diligence to cause the Facility 

to be started up and tested for Acceptance in accordance with this Service Contract.  All 

excavated soil and other debris or waste generated from the Facility shall be used or disposed 

of properly by the Company. Subcontracts entered into by the Company for the construction of 

the Facility shall neither supersede nor abrogate any of the terms or provisions of this Service 

Contract.  The Authority shall make available to the Company at no charge, laydown and 

staging areas for construction materials located on the Site or at other locations agreed to by 

the parties.  

(B) Construction Practice .  The Company shall perform the Design -Build 

Work in accordance with the Contract St andards and shall have exclusive responsibility for all 

construction means, methods, techniques, sequences, and procedures necessary or desirable 

for the correct, prompt, and orderly prosecution and completion of the Facility as required by 

this Service Co ntract.  The responsibility to provide the construction means, methods 

techniques, sequences and procedures referred to above shall include, but shall not be limited 

to, the obligation of the Company to provide the following construction requirements as fu rther 

set forth in Appendix  4:  (1)  temporary power and light, (2)  temporary offices and construction 

trailers, (3)  required design certifications, (4)  required approvals, (5)  weather protection, (6)  Site 

clean -up and housekeeping, (7)  construction trade m anagement, (8)  temporary parking, 

(9) safety and first aid facilities, (10)  correction of defective work or equipment, 

(11) Subcontractorsõ insurance, (12) staging areas, (13)  workshops and warehouses, 

(14) temporary fire protection, (15)  Site security, (1 6) potable water (the Company is permitted 

to use the Authorityõs water supply for domestic use only), (17) telecommunications, 

(18) sanitary facilities, (19)  fuel, (20)  Subcontractor and vendor qualification, (21)  receipt and 

unloading of delivered materi als and equipment, (22)  erection rigging, (23)  temporary supports, 

(24) temporary utilities, (25)  propane gas, (26) stormwater, site run -off and sediment control; 

and (27)  construction coordination.   The building and landscaping will be designed to 

incorpo rate green sustainable components in accordance with LEED standards.  In addition, 

LEED construction procedures will be followed.  
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(C) Measurements .  Provided that the Authority provides the Company with 

a metes and bounds survey of the Site, the Company shall be responsible for all measurements 

required for execution of the Facility to the exact position and elevation as required by this 

Service Contract.  

(D) Engagement of Authorized Engineer .  The Authority may designate a 

representative (òAuthorized Engineeró) to assist it in connection with this Service Contract.  The 

services of the Authorized Engineer may include but shall not be limited to the following:  

(1) review and monitor construction progress, (including attending monthly 

construction progress meetings) paym ents and procedures;  

(2) determine the completion of specified portions of the Facility and review 

the release of funds to the Company pursuant hereto;  

(3) review proposed changes to the Design Requirements;  

(4) review Facility drawings, plans and specifications avail able to the 

Authority hereof for compliance with the Design Requirements;  

(5) monitor the Acceptance Tests undertaken by the Company to determine 

whether any Acceptance Standard has been satisfied;  

(6) review the validity of the Companyõs written notice that an 

Un controllable Circumstance has occurred;  

(7) review and advise the Authority with respect to material changes to the 

Facility during the Term of this Service Contract;  

(8) as-built review;  

(9) review of equipment turnover; and  

(10) review of Operation and Maintenance Manu al.  

It is understood that the services intended to be provided by the Authority Engineer shall be of 

an observational nature only, unless additional inspection, testing or monitoring services are 

requested by the Authority pursuant to subsection  7.3(C) her eof.  The Company agrees to 

cooperate with all reasonable requests made by the Authority Engineer in connection with the 

performance of such duties for the Authority.  The fees of the Authority Engineer shall be paid 

by the Authority, except that the Compa ny shall reimburse the Authority, on a Cost 

Substantiated basis, for any services performed by the Authority Engineer in connection with 

each repetition of all or any portion of the initial Acceptance Tests unless and to the extent any 
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such additional Acce ptance Tests are required as a result of Uncontrollable Circumstances or 

Authority Fault.  

(E) Title and Risk of Loss .  Title to the structures, improvements, fixtures, 

machinery, equipment and materials constituting the Facility shall pass to the Authority upo n 

incorporation in the Facility or  payment therefor by the Authority, whichever first occurs, free 

and clear of all Liens as provided in subsection  (F) of this Section.  The Company shall, 

however, bear all risk of loss (except deductibles to the extent th e loss is due to an 

Uncontrollable Circumstance) concerning such structures, improvements, fixtures, machinery, 

equipment and materials until Acceptance, regardless of the extent to which the loss was 

insured or the availability of insurance proceeds.  Not withstanding any provision herein to the 

contrary the Authority may at any time transfer title to the effluent pipeline, pump station, and 

standby generator to Frederick County.  

(F) Encumbrances .  The Company shall not directly or indirectly, without 

the Autho rityõs consent, create or permit to be created or to remain, and shall promptly 

discharge or bond any Encumbrance arising in relation to the Facility, Site or Design -Build 

Work, other than Permitted Encumbrances, arising out of the Companyõs construction of the 

Facility.  

(G) Utilities .  TheSubject to the assignment of the Authorityõs obligations 

pursuant to Section 4.2(A)(9), t he Company shall make all arrangements necessary to secure 

the availability of all Utilities required to construct the project and opera te the Facility in the 

capacities required hereunder.  In the event the Authority is required to grant Utility easements 

on the Site in connection with the Design -Build Work, the Company shall provide complete 

descriptions of all Utility connections and ro utes on the Site necessary for such purposes.  The 

Company shall also be required to connect all Utilities at a point located at the Site boundary, 

as more particularly described in Appendix  3.  

(H) Payment of Costs .  The Company shall pay directly all costs an d 

expenses of the Design -Build Work of any kind or nature whatsoever, including all costs of 

permitting (regardless of permittee); regulatory compliance and Legal Proceedings brought 

against the Company; obtaining and maintaining the Security Instruments a nd Required 

Insurance; payments due under the Subcontracts with Subcontractors or otherwise for all 

labor and materials; legal, financial, engineering, architectural and other professional services 

of the Company; sales, use and similar Taxes on building s upplies, materials and equipment 

(to the extent no exemption applies to the payment of such Taxes); general supervision by the 

Company of all Design -Build Work; Company preparation of schedules, budgets and reports; 

keeping all construction accounts and co st records; and all other costs required to achieve 

Final Completion.  
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(I) Notice of Default .  The Company shall provide to the Authority, promptly 

following the receipt thereof, copies of any notice of default, breach or non -compliance received 

under or in con nection with any Governmental Approval or Subcontract pertaining to the 

Design -Build Period.  

(J) Compliance With Law .  In designing, constructing, starting up and 

testing the Facility, the Company shall comply with Applicable Law, shall construct and 

operate a ll equipment and systems constituting the Facility in accordance with good 

engineering practice and applicable equipment manufacturersõ specifications and 

recommendations, and shall observe all applicable safety standards with respect to the 

operation of t he Facility.  

(K) Architectural Design .   The Company shall provide one of two 

architectural designs, as shown in Exhibit 17, and labeled as Design #1:  Traditional and 

Design #2 Contemporary.  The Architectural Design must enclose in buildings the tipping floo r, 

pit, boiler, scrubber, baghouse, induced draft fans, flue gas ductwork and the metals recovery 

equipment.   

SECTION 7.2.  COMMENCEMENT OF WORK . 

(A) Notice to Proceed .  The Authority shall give the Company a Notice to 

Proceed upon the satisfaction or waiver of all of the Construction Commencement Date 

Conditions as set forth in Section  4.3.  Thereafter, the Company shall undertake the Design -

Build Work so as to achieve Acceptance on or before the Scheduled Acceptance Date.  

(B) Time.  The Companyõs failure to achieve Acceptance on or before the 

Scheduled Acceptance Date will result in assessment of damages under Section  8.6 hereof.  

(C) Effect of Progress Schedule .  As part of the Monthly Progress Report 

required under subsection  7.3(F) hereof, the Company shall submit to the Authori ty Engineer a 

progress schedule completed with corresponding estimated dates of completion.  The Company 

agrees that the Companyõs submission of any such progress schedule is for the Authorityõs 

information only; and the Authorityõs acceptance of any such progress schedule shall not bind 

the Authority or the Company in any manner.  Thus, the Authority Engineerõs acceptance of 

any such progress schedule shall not imply that the Authority:  

(1) approves the Companyõs proposed staffing or scheduling of the Design-

Build Work;  

(2) agrees or guarantees to the Company or any other person that the 

Company has the capacity or ability to complete the Facility in accordance with the progress 
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schedule, or that the Facility can or will be completed in accordance with the monthly progress 

schedule; or  

(3) consents to any changes in scheduling, or agrees to any extension of 

time, unless the Authority agrees specifically in writing to the applicable change.  

SECTION 7.3.  DESIGN REVIEW, OBSERVATIONS, TESTING AND 

UNCOVERING OF WORK . 

(A) Observations and Des ign Review Protocol .  During the progress of the 

Design -Build Work through Acceptance, the Company shall at all times during normal working 

hours afford the Authority, appropriate regulatory agency representatives, the Authority 

Engineer and all Authority consultants every reasonable opportunity for observing all Design -

Build Work at the Site, and shall comply with the requirements of Appendix  7 and the Design -

Build Quality Management Plan contained in Appendix  5 and as such plan is further developed 

follow ing the Contract Date. During any such observation, all representatives of the Authority 

and the Authorityõs consultants and regulatory body representatives shall comply with all 

reasonable safety and other rules and regulations applicable to presence in o r upon the Site or 

the Facility, and shall in no material way interfere with the Companyõs performance of any 

Design -Build Work.  

(B) Tests .  The Company shall conduct all tests of the Facility (including 

shop tests) or inspections required by Appendix  6, the D esign Requirements or by Applicable 

Law or Insurance Requirements.  The Company shall give the Authority, the Authority 

Engineer, and the appropriate construction code enforcement agency, reasonable advance 

notice (at least 10 business days for those tests  which must be witnessed by third parties in 

accordance with Applicable Law) of tests or inspections prior to the conduct thereof.  In no 

event shall the inability, failure, or refusal of the Authority Engineer to attend or be present at 

or during any such  test or inspection, delay the conduct of such test or inspection or the 

performance of the Design -Build Work.  If required by Applicable Law or Insurance 

Requirements, the Company shall engage a licensed engineer or architect to conduct, certify or 

witnes s any such test or inspection.  All analyses of test samples shall be conducted by 

persons appearing on lists of laboratories authorized to perform such tests by the State or 

federal agency having jurisdiction or, in the absence of such an authorized list in any 

particular case, shall be subject to the approval of the Authority, which shall not be 

unreasonably withheld.  The Company shall provide the Authority and the Authority Engineer 

with all information and data reasonably requested, in a timely manner.   Acceptance Testing of 

the performance of the completed Facility shall be conducted in accordance with Appendix  6 

hereto.  
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(C) Authority Observations, Inspections and Tests .  The Authority, its 

employees, agents, representatives and contractors, including the Authority Engineer (which 

may be selected in the Authorityõs sole discretion), and all Governmental Bodies, may at any 

reasonable time  (but on not less than five (5) daysõ prior notice) conduct such on -site 

observations and inspections, and such civil, str uctural, mechanical, electrical, chemical, or 

other tests as the Authority, the Authority Engineer or Governmental Body deems necessary or 

desirable to ascertain whether the Facility complies with this Service Contract.  The Company 

shall not restrict the ability of the Authority or the Authority Engineer to take progress 

photographs of the Facility construction.  The Authority will pay for any test, observation or 

inspection requested by the Authority Engineer and incur any costs directly resulting from a 

delay in performing the Design -Build Work caused by such test or inspection (and not required 

under subsection  7.3(B) hereof or as Extra Design -Build Work under Section  7.6 hereof).  The 

test, observation or inspection shall be treated as an Uncontrollable  Circumstance hereunder, 

the cost of which shall be borne by the Authority, unless such test, observation or inspection 

reveals a material failure of the Facility to comply with this Service Contract or Applicable Law, 

in which event the Company shall bear  all reasonable costs and expenses of such observation, 

inspection or test and of any such delays.  If the test, observation and inspection is requested 

by a Governmental Body (other than the Authority) the cost and delay resulting from such test, 

observat ion or inspection shall be treated as an Uncontrollable Circumstance, unless the test, 

observation or inspection reveals a material failure of the Facility to comply with this Service 

Contract or Applicable Law, in which event the Company shall bear all re asonable costs and 

expenses of such observation, inspection or test and of any such delays.  

(D) Certificates and Reports .  The Company shall secure and deliver to the 

Authority Engineer promptly, at the Companyõs sole cost and expense, all required certificates 

of inspection, test reports, work logs, or approvals with respect to the Facility as and when 

required by the Design Requirements or by Applicable Law or Insurance Requirements.  The 

Company shall provide to the Authority and the Authority Engineer, imme diately after the 

receipt thereof, copies of any notice of default or noncompliance received by the Company 

under or in connection with any Governmental Approval, material Subcontract, or other 

transaction agreement pertaining to the Construction Period.  

(E) Taking Apart, Uncovering and Replacing Design -Build Work .  The 

Company shall give the Authority reasonable notice (at least 10 business days for those events 

which must be witnessed by third parties in accordance with Applicable Law) of its upcoming 

schedul e with respect to the covering and completion of any Design -Build Work.  The Authority 

shall give the Company reasonable notice of any intended inspection or testing of such Design -

Build Work in progress prior to its covering or completion, which notice sh all be sufficient to 
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afford the Authority and the Authority Engineer a reasonable opportunity to conduct a full 

inspection of such Design -Build Work, including, but not limited to, at least 5 business daysõ 

advance notice with respect to all final visual i nspections and tests of all mechanical 

equipment and Design -Build Work.  At the Authorityõs written request, the Company shall take 

apart or uncover for inspection or testing any previously covered or completed Design -Build 

Work; provided, however, that th e Authorityõs right to make such requests shall be limited to 

circumstances where there is a reasonable basis for concern by the Authority that the disputed 

Design -Build Work conforms with the requirements of this Service Contract.  The cost of 

uncovering,  taking apart, or replacing such Design -Build Work along with the costs related to 

any delay in performing Design -Build Work caused by such actions, shall be borne as follows:  

(1) by the Company, if such Design -Build Work has been covered prior to 

any observat ion or test required by the Design Requirements or by Applicable Law or Insurance 

Requirements or if such Design -Build Work has been covered prior to any observation or test 

as to which the Authority has provided reasonable advance notice of its intent to conduct; and  

(2) in all other cases, as follows:  

 (a) by the Company, if such observation or test reveals that the 

Design -Build Work does not comply with this Service Contract; or  

 (b) by the Authority, if such observation or test reveals that the 

Design -Build  Work does comply with this Service Contract.  

In the event such Design -Build Work is revealed to comply with this Service Contract, the delay 

caused by such observation or test shall be treated as having been caused by an 

Uncontrollable Circumstance and an y costs incurred with respect to such observation or test 

shall be borne solely by the Authority.  

(F) Monthly On -Site Meetings and Design and Construction Review .  During 

the Construction Period, the Company, the Authority and the Authority Engineer shall cond uct 

management meetings on at least a monthly basis as set forth in Appendix  7.  Such meetings 

shall take place on the Site in a field office to be provided by the Company.  At such meetings, 

discussions will be held concerning all aspects of Design -Build Work construction including, 

but not limited to, construction schedule, progress payments, Extra Design -Build Work, shop 

drawings, progress photographs to the extent available, and any soil boring data and shop test 

results.  A monthly progress report, (th e òMonthly Progress Reportó) containing all relevant 

information as required by Appendix  7, shall be prepared by the Company and provided to the 

Authority and the Authority Engineer at least five (5) days prior to each monthly meeting.  It is 

the desire of  the parties to resolve disputes arising out of monthly on -site meetings or the 

Monthly Progress Report without third party intervention and, therefore, prior to instituting the 
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dispute resolution methods set forth in Section 16.11, senior officials from t he Company and 

the Authority shall meet to attempt to resolve any such dispute.  

SECTION 7.4.  CORRECTION OF DESIGN -BUILD WORK . 

(A) Correction of Non -Conforming Design -Build Work .  During the 

Construction Period and, except as set forth herein, for a five (5) year period fol lowing the 

Acceptance Date, the Company at its sole cost and expense shall repair, restore, rebuild or 

replace and correct promptly, any Design -Build Work which does not conform with the 

requirements of this Service Contract.  The five (5) year limitation shall be inapplicable to any 

latent defects  or non -conformance with material Design Requirements. .  If, within such 

periods, the Company fails to repair, restore, rebuild or replace and correct promptly, any such 

Design -Build Work, the Authority may give t o the Company written notice of the need to 

correct such non -conforming Design -Build Work.  The Company shall have the right to object 

to the Authorityõs determination within five (5 seven (7) days of receipt of the Authority notice, 

and the matter may be s ubmitted for dispute resolution pursuant to Section  16.11 hereof.  

Notwithstanding the Companyõs right of objection, upon receipt of Authority notice pursuant to 

this subsection, the Company shall, without being deemed to have waived such objection, at its  

cost and expense, commence to complete, repair, replace, restore, rebuild and correct promptly 

the non -conforming Design -Build Work.  The failure of the Company to do so shall constitute a 

Company Fault under the terms of this Service Contract. Failure of  the Authority to provide a 

notice of non -compliance shall not constitute a waiver of any rights hereunder.  

(B) Costs of Correction .  The costs of correcting rejected or omitted Design -

Build Work shall be borne by the Company . unless caused by Uncontrollable C ircumstances .  

If it is determined by the parties or through dispute resolution pursuant to Section  16.11 

hereof that the corrective action was not necessary to conform the Design -Build Work with the 

requirements of this Service Contract, the Authority sha ll reimburse the Company for its costs 

and expenses incurred in correcting the Design -Build Work, subject to Cost Substantiation and 

the Scheduled Acceptance Date shall be extended to reflect delays caused by such corrective 

work.  

(C) Elective Acceptance of De fective Design -Build Work .  The Authority may 

elect, at the Companyõs request, to accept non-conforming Design -Build Work and charge the 

Company, by Change Order, for the amount agreed upon by the parties, which amount shall 

reflect the reduction in value of the Companyõs services or Design-Build Work  has been 

reduced . 

(D) Relation to Other Obligations .  The obligations specified in 

subsection  7.4(A) hereof establish only the Companyõs specific obligation to correct the non-
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conforming Design -Build Work and shal l not be construed to establish any limitation with 

respect to any other obligations or liabilities of the Company under this Service Contract.  This 

Section is intended to supplement (and not to limit) the Companyõs obligations under the 

Acceptance Test P rocedures and Standards and any other provision of this Service Contract or 

Applicable Law.  

(E) Payments of Amounts Owed .  Any amounts for which the Company is 

responsible under this Section  shall be deducted from the unpaid balance of the Design -Build 

Price; and the Company shall pay to the Authority upon demand any amount owing under this 

Section  which exceeds the unpaid balance of the Design -Build Price.  

SECTION 7.5.  DAMAGE TO THE FACILITY . 

(A) Damage Prevention .  In performing the Design -Build Work, the Company 

shall use ca re and diligence, and shall take precautions to protect the Facility.  Prior to 

Acceptance, such care and diligence with respect to such system shall include reasonable and 

appropriate security measures, fencing, protective features (such as waterproof cov erings 

and/or roofing, boards, boxing, frames, canvas guards, and fireproofing), and other safeguards 

to the extent necessary and proper in the performance of the Design -Build Work.  

(B) Restoration .  During the Construction Period, in case of damage to the 

Facility, and regardless of the extent thereof or the estimated cost of restoration, and whether 

or not any insurance proceeds are sufficient or available for the purpose, the Company shall 

promptly undertake and complete restoration of the damage to Facility  to the character and 

condition existing immediately prior to the damage in accordance with the procedures set forth 

herein, as applicable, regarding Uncontrollable Circumstances, Change Orders or Extra 

Design -Build Work.  If the Company fails to undertake  restoration of the damage, or having so 

commenced fails to complete restoration in accordance with this Section  and the revised 

progress schedule, the Authority may (but shall not be obligated to) undertake or complete 

restoration at the Companyõs expense to the extent applicable payment of the cost of restoration 

is the responsibility of the Company under this Service Agreement . 

(C) Notice and Reports .  The Company shall notify the Authority, any other 

appropriate Governmental Body, and the insurers under any applicable Required Insurance of 

any damage to the Facility, or any accidents on the Site related to the Facility or otherwise 

caused by the Company, as promptly as reasonably possible after the Company learns of any 

such damage or accidents; and, as soon as practicable after learning of any such occurrence 

(but in no event later than 72 hours), the Company shall submit a full and complete written 

report to the Authority Engineer and the Authority.  Such report shall be updated on a weekly 

basis and upon cu lmination of all tests, analysis and reviews, a final report incorporating all of 
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the test, analysis and reviews and the findings thereof shall be submitted to the Authority.  The 

Company shall also submit to the Authority Engineer and the Authority copies  of all accident 

and other reports filed with (or given to the Company by) any insurance company, adjuster, or 

Governmental Body or otherwise prepared or filed in connection with the damage or accident 

which does not constitute privileged information under  Maryland law, and prior to resuming 

work, shall provide written releases of OSHA and other Governmental Bodies, as required by  

Applicable Law.  

SECTION 7.6.  CHANGE ORDERS AND EXTRA DESIGN -BUILD WORK . 

(A) Right to Issue Change Orders .  The Authority may issue Change Orders  

pertaining to any and all aspects of the Design -Build Work at any time and for any reason 

whatsoever, whether and however such Change Orders revise this Service Contract, add Extra 

Design -Build Work or omit Design -Build Work ; provided, however, that the A uthority may not 

issue a Change Order that materially impairs any right, materially impairs the ability to 

perform, or imposes any material additional obligation or liability, of the Company hereunder 

until and unless the Authority affords the Company any schedule, performance or other relief 

necessary to avoid any such material effect.  Compensation for Extra Design -Build Work or an 

increase in the Service Fee relating to any Change Order shall be determined in accordance 

with this Section 7.6 . 

The Company  will provide, upon request of the Authority, a design and design -

build -price to convert the Frederick County transfer station into a Materials Recovery Facility.  

The specific equipment requirements will be developed after the County has some experience 

with the types and quantity of materials received during the first year of the Countyõs single 

stream recycling program.  The Company may, at the Authorityõs option, operate the Materials 

Recover Facility after the parties have agreed upon appropriate compe nsation, if permitted by 

Applicable Law.  The Company will provide a design and design/build price for the 

redevelopment of the MRF.  The Company will not have any obligation to operate the MRF.  

(B) Extra Design -Build Work .  The Company shall, except to the ex tent 

excused under subsection  7.6(F) hereof, undertake and complete promptly all Extra Design -

Build Work authorized under this Section.  The Company shall not perform any Extra Design -

Build Work without a Change Order authorized by the Authority.  The Comp any shall be 

entitled to additional compensation for Extra Design -Build Work, determined in accordance 

with this Section  (òExtra Paymentó). 

(C) Extra Design -Build Work Caused by Company Fault .  The Company shall 

not be entitled to any Extra Payment for any Ext ra Design -Build Work, if and to the extent 

required by reason of any Company Fault.  
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(D) Cost Reductions from Change Orders .  The Design -Build Price shall be 

reduced if and to the extent that any Change Order, whether for omitted Design -Build Work or 

otherwise,  results in any reduction in the Companyõs cost of the Design-Build Work.  

(E) Proposal for Extra Design -Build Work .  If the Authority requires Extra 

Design -Build Work involving items of Design -Build Work, the Authority may request the 

Company to submit a lump -sum price for Extra Design -Build Work covered by any proposed 

Change Order which price shall be broken out by the categories of work to be done and 

corresponding costs.  Within seven (7 twenty (20 ) days after receipt of any such request (unless 

a longer or shorter period is specified or is reasonably required by the Company taking into 

account the scope and complexity of the proposed Change Order), the Company shall submit a 

written quotation on a lump -sum basis (or on a unit -price basis if unit prices for t he items 

involved were previously set forth in this Service Contract or are appropriate to the proposed 

Extra Design -Build Work).  With respect to any Extra Design -Build Work necessitated by 

Uncontrollable Circumstances, the Company agrees to a reduced pro fit with respect thereto as 

set forth in subsection  19.6(D).  The Company shall include with each quotation (other than a 

lump -sum quotation) Cost Substantiation therefor in accordance with the definition thereof 

and subsection  19.6(D) or, if on a lump -sum  basis, a reasonably detailed cost breakdown.  Any 

such quotation shall be deemed the Companyõs offer to the Authority, binding for 30 days, to 

perform the Extra Design -Build Work at the price quoted.  In addition, each quotation shall 

include the effect, if any, of the Extra Design -Build Work on the progress schedule, the ability 

to meet the Acceptance Standards or standards more stringent than the Acceptance 

Standards, the Scheduled Acceptance Date, the Design -Build Price and any of the other 

obligations of the Company under this Service Contract.  If the Authority does not accept the 

Companyõs quotation, the Authority shall reimburse the Company its Cost-Substantiated third 

party costs (unless the Extra Design -Build Work is needed as a result of Company F ault or is 

otherwise initiated by the Company) associated with the production of the quotation and the 

Company shall use reasonable efforts to procure three quotations for the Extra Design -Build 

Work and any individual elements thereof, which shall constit ute the Companyõs offer to the 

Authority, binding for 30 days.  If the parties cannot agree on terms with respect to such Extra 

Design -Build Work, the Authority may bid -out the work directly with another contractor, 

provided that the Service Contract is mo dified to reflect the effect, if any, of such Extra Design -

Build Work on the rights and obligations of the parties.  

(F) Conditions to Obligation to Proceed .  The parties shall promptly proceed 

to negotiate in good faith to reach agreement on the price to be p aid the Company for the Extra 

Design -Build Work and on the effect of the Extra Design -Build Work on any other obligations 

of the Company  (including any increases in the Service Fee resulting from the Change Order)  
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under this Service Contract.  In order to receive payments for Extra Design -Build Work, the 

Company shall submit Requisitions, which will include all Cost Substantiation information 

(unless a lump sum price is agreed upon), to the Authority, with a copy to the Authority 

Engineer on a monthly basis , for amounts specified in this subsection  as they are incurred.  

The Requisition and payment procedure shall be in accordance with Sections  9.3 and 9.4 

hereof.  

(G) Obligation to Proceed Notwithstanding Dispute .  In the event the 

Authority and the Company are unable to agree on a price and any adjustments to this Service 

Contract which are occasioned by a Change Order for Extra Design -Build Work within a 

reasonable period of time after conducting good faith negotiations with respect thereto 

pursuant to subsecti on 7.6(F) hereof, the Company at the election of the Authority shall 

perform the Extra Design -Build Work on a Cost Substantiation basis , provided that the 

Company will be entitled to receive any undisputed amounts for Extra Design -Build Work 

completed as w ell as a schedule extension to the extent affected by the dispute . 

(H) Disputed Work .  If the Company is of the opinion that any Design -Build 

Work which it elects to perform in the absence of any agreement under subsection  7.6(F) is 

Extra Design -Build Work and  not original Design -Build Work (òDisputed Workó), the Company 

shall give the Authority and the Authority Engineer a written notice of dispute before 

commencing the Disputed Work.  

(I) Notice; Waiver .  The Company shall give reasonable advance notice (at 

least 10 business days  where the project schedule permits ) to the Authority Engineer in writing 

of the scheduling of all Extra Design -Build Work and all Disputed Work.  The Companyõs 

failure to give such written notice of Disputed Work under this Section  shall c onstitute a waiver 

of Extra Payment, any extension of time, and all other loss and expenses whatsoever relating to 

the particular Disputed Work.  

SECTION 7.7.  PATENT, COPYRIGHT AND OTHER PROTECTED MATERIAL . 

(A) Property of the Authority .  The Design Requirements and all oth er 

documents forming part of this Service Contract, the Deliverable Material, and all drawings, 

notes, studies, surveys, computer programs, films, draft and final reports, and other 

documents issued by the Authority or by the Company to the Authority in co nnection with this 

Service Contract or the Design -Build Work shall be òworks for hireó and remain the property of 

the Authority and the Authority will own all copyrights thereto, whether or not the Authority 

undertakes the Design -Build Work or subsequently  terminates the Design -Build Work or this 

Service Contract.  The Authority may use such work only in connection with the construction 

and operation of the Facility.  Notwithstanding the above, the Company shall have the right to 
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utilize the design in conne ction with the development of other resource recovery projects and 

shall indemnify the Authority for any Loss -and -Expense arising from such use.  

(B) Delivery of Deliverable Material .  As the Design -Build Work progresses (or 

upon the termination of the Companyõs right to perform the Design -Build Work), the Company 

shall deliver to the Authority all Deliverable Material as otherwise required herein.  

(C) Use of Deliverable Material, Processes and Equipment .  If any Deliverable 

Material, process or equipment utilized i n the Facility is patented or copyrighted (or is or may 

be subject to other protection from use or disclosure), the Authority and Counties shall have a 

royalty -free perpetual license to use the same with respect to the Facility.  Subject to 

Section  19.4, t he Authority and Counties shall have the right to use (or permit use of) all such 

Deliverable Material, process or equipment, all oral information whatsoever received by the 

Authority in connection with the Facility, and all ideas or methods represented by  such 

Deliverable Material, process or equipment, at any time without additional compensation, but 

solely for purposes of the ownership, construction and operation of the Facility. The Authority 

shall to the extent permitted by law, indemnify the Company f or any Loss -and -Expense arising 

from any other use.  

(D) Substitutes for Deliverable Material, Process or Equipment .  If the 

Authority or Counties are enjoined or otherwise legally prohibited from using any Deliverable 

Material, process or equipment (or any aff ected portion of the Facility) for reasons other than 

Uncontrollable Circumstances, or Authority or County Fault, the Company, at its expense, 

shall:  

(1) acquire the right to legally use under infringed patents or copyrights the 

infringing Deliverable Materials ts ; or  

(2) modify or replace infringed infring ing  Deliverable Materials, processes or 

equipment (or any affected portion of the Facility) with  uninfringed  

Deliverable Materials, processes or equipment (or any affected portion of 

the Facility) equivalent in qua lity, performance, useful life and technical 

characteristics and development.  

SECTION 7.8.  AUTHORITY TERMINATION OPTIONS DURING THE 

CONSTRUCTION PERIOD . 

(A) Authority Termination for Cause .  The Authority shall have the right 

during the Construction Period to terminate thi s Service Contract for cause and to pursue all 

remedies available pursuant to Article  XVI, without cost or liability  to the Authority, based 

upon the occurrence of any Event of Default by the Company during the Construction Period.  
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(B) Cost Records and Report ing .  During the Construction Period, the 

Company shall prepare and maintain proper, accurate and complete books and records of the 

cost and description of the permitting and other work which the Company has performed since 

the Construction Commencement Da te which is directly and solely related to the Companyõs 

obligations during the Construction Period under this Service Contract, the cost of which 

would be the responsibility of the Authority if the Authority were to elect to terminate this 

Service Contrac t pursuant to this Section.  

(C) Delivery of Construction Period Work Product to the Authority .  

Concurrently with payment by the Authority to the Company of the amount due upon any 

termination of this Service Contract under this Section, the Company shall deli ver to the 

Authority all of its Construction Period work product produced during the period commencing 

on the Contract Date to the Termination Date hereunder, which work product immediately 

shall become the property of the Authority.  The Authority may use  any such work product 

only for the Design -Build Work at its own risk, and the Company shall have no liability 

therefor.  The Authority shall, to the extent permitted by law, indemnify the Company for any 

Loss-and -Expense arising from any such use.  

SECTION 7.9.  PERSONNEL. 

(A) Personnel Performance .  The Company shall enforce discipline and good 

order at all times among the Companyõs employees and all Subcontractors.  All persons 

engaged by the Company for Design -Build Work shall have requisite skills for the tasks 

assigned.   The Company shall employ or engage and compensate engineers and other 

consultants to perform all engineering and other services required for the Design -Build Work.  

All firms and personnel performing Design -Build Work, including Subcontractor firms and 

personnel, shall meet the licensing and certification requirements imposed by Applicable Law.  

(B) Construction Manager .  The Company shall designate an employee of the 

Company, any Affiliate of the Company, or the Companyõs construction subcontractor as the 

construction manager (the òConstruction Manageró), who shall be present on the Site with any 

necessary assistants on a full -time basis when the Company or any Subcontractor is 

performing the Design -Build Work.  The Construction Manager shall, among other thin gs: 

(1) be familiar with the Design -Build Work and all requirements of 

this Design -Build Contract;  

(2) coordinate the Design -Build Work and give the Design -Build 

Work regular and careful attention and supervision;  

(3) maintain a daily status log of the Des ign -Build Work; and  



Design, Construction and Operation of the 
Frederick County Resource Recovery Facility  

Service Contract  
Article  VII ð Construction of the Facility  

 

78  
326909 .8 032331 AGMT 326909.8 032331 AGMT  

(4) attend all monthly management meetings, weekly construction 

meetings and applicable design -related meetings with the Authority and the 

Authority Engineer.  

(C) Labor Disputes .  The Company shall furnish labor that can work in 

harmony wit h all other elements of labor employed for the performance of the Design -Build 

Work.  The Company shall have exclusive responsibility for disputes or jurisdictional issues 

among unions or trade organizations representing employees of the Company or its 

Sub contractors, whether pertaining to organization of the Design -Build Work, arrangement or 

subdivision of the Technical Specifications, employee hiring, or any other matters.  The 

Authority shall have no responsibility whatsoever for any such disputes or iss ues and the 

Company shall indemnify, defend and hold harmless the Authority and the Authority 

Indemnitees in accordance with Section  17.3 from any and all Loss -and -Expense resulting 

from any such labor dispute.  

SECTION 7.10.  WARRANTIES .  The Company warrants to the Auth ority that 

the structures, improvements, fixtures, machinery, equipment and materials incorporated in 

the Facility, and in all Capital Modifications, will be new, of recent manufacture, of good 

quality, free from faults and defects, suitable for its intend ed purpose and in conformity with 

Appendix  3 and the Contract Standards. Such warranties shall stay in effect until five (5) years 

following the Acceptance Date, except for the warranty against latent defects, which shall 

terminate upon the expiration of t his Service Contract. The Company shall, for the protection 

of the Authority, obtain from all Subcontractors, vendors, suppliers and other persons from 

which the Company procures structures, improvements, fixtures, machinery, equipment and 

materials such w arranties and guarantees as are normally provided with respect thereto, each 

of which shall be assigned to the Authority to the full extent of the terms thereof.  No such 

warranty or guarantee shall relieve the Company of any obligation hereunder, and no f ailure of 

any warranted structures, improvements, fixtures, machinery, equipment or material shall be 

the cause for any increase in the Service Fee or non -performance of the Contract Services 

unless such failure is itself attributable to an Uncontrollable Circumstance or Authority Fault.  
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ARTICLE VIII  
 

ACCEPTANCE OF THE FACILITY  

SECTION 8.1.  START-UP OPERATIONS . 

(A) Notices . 

(1) Submittal of Acceptance Test Plan .  At least 180 days before the earlier of 

any the  Scheduled Acceptance Date or the date upon which the Company plans to begin 

any  Acceptance Testing, the Company shall prepare and submit to the Authority for its 

approval a detailed Acceptance Test Plan for such the  Facility, which shall conform to 

the requirements of Appendix  6 in all respects.  If the Company and Authority are 

unabl e to agree upon an acceptable Acceptance Test Plan for such the  Facility within 90 

days of such submission, their inability to agree may be mediated as provided in 

Section  16.11.  

(2) Notice of Substantial Completion .  The Company shall give the Authority 

Engine er at least 60 days prior written notice of the expected date of any the  Substantial 

Completion and of commencement of start -up operations at such the  Facility in 

preparation for conducting the Acceptance Test.  

(3) Notice of Commencement of Acceptance Test .  The  Company shall also 

provide the Authority with at least 30 days prior written notice of the expected initiation 

of the Acceptance Test in accordance with the requirements of Appendix  6.  At least 10 

days prior to the actual commencement of any Acceptance T esting, the Company shall 

certify in writing that it is ready to begin Acceptance Testing in accordance with the 

Acceptance Test Plan and Appendix  6.  

(B) Commissioning .  The Company may commission the Facility, test 

equipment and systems, and, subject to parag raph  (C) below, conduct post -commission 

operations at its election at any time.  

(C) Deliveries for Start -Up and Commissioning; Payment .  The Authority 

shall deliver or cause to be delivered to the Facility Processible Waste in such quantities and 

upon such sch edules as may reasonably be requested by the Company for the purposes of 

conducting start -up and commission operations.  During the period of start -up and 

commissioning operations through the Provisional Acceptance Date, the Company shall be paid 

(i) Forty -Two Dollars and Ninety -Five Cents $($42.95 ) (which amount will be adjusted by the 

Operation Fee Adjustment Factor) per Ton for each Ton of Processible Waste combusted by the 

Facility plus (ii) the documented reasonable costs (without markup) of the cost o f 

transportation and disposal of Residue that meets the Residue Guarantee to the Designated 

Residue Disposal Site; provided, however, that no payment shall be due the Company with 
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respect to any Processible Waste combusted during start -up operations from w hich Residue is 

produced that fails to meet the Residue Guarantee; and (iii) the costs of reagents up to the 

quantities specified in Appendix 11.  The Company shall not receive the Service Fee or any 

other compensation (except as discussed above) for recei pt and processing of waste during 

start -up and commissioning.  The Company shall transport any returned waste, Residue in 

excess of the Residue Guarantee, Non -Processible Waste and rejects during start -up and 

commissioning operations at its cost and expens e to the disposal sites designated by the 

Authority; provided that the Company shall not be responsible for paying any tip fees.  The 

provisions of this subsection shall apply only until the Scheduled Acceptance Date or the 

Acceptance Date (whether establi shed on a provisional or permanent basis), whichever first 

occurs.  In the event the Acceptance Date has not occurred by the Scheduled Acceptance Date, 

regardless of whether or to what extent the Company has commenced start -up and commission 

operations of the Facility, the rights and obligations of the parties shall be governed by the 

provisions of subsection  8.6(A) hereof.  

(D) Failure of Deliveries for Start -Up and Commissioning Operations .  Prior 

to the Scheduled Acceptance Date or the Acceptance Date, whiche ver occurs first, the 

Authorityõs obligation to deliver Processible Waste for start-up and commissioning operations 

shall extend only to the quantities agreed to by the parties prior to such start -up and 

commissioning.  Upon any failure of the Authority to  provide such deliveries, unless excused by 

Uncontrollable Circumstances or Company Fault, the Scheduled Acceptance Date shall be 

extended by the number of days of any such failure which occurs prior to the Scheduled 

Acceptance Date.  In addition, upon a f ailure by the Authority to deliver any Processible Waste 

at all to the Facility for start -up and commissioning operations, the Authority shall be obligated 

to pay the costs incurred by the Company in preparation for start -up and commissioning 

operations wh ich it would not have otherwise incurred if the Authority had delivered such 

Processible Waste to the Facility.  

(E) Operations Following Start -Up/Commissioning and Prior to Acceptance 

Testing .  Upon successful completion of start -up and commissioning testing ( check -out testing 

necessary to demonstrate that such system is likely to pass the Acceptance Test) of systems 

which comprise the Facility (not individual pieces of equipment), such systems necessary for 

the normal and proper operation of the Facility will be integrated into the Facility.  Prior to 

integration of systems into the Facility, the Company shall, pursuant to the provisions of 

Appendix  6, (i)  demonstrate to the satisfaction of the Authority that such system has been 

properly installed and tested i n accordance with the manufacturersõ recommendations and 

requirements and operates properly (i.e., system turnover packages, certified manufacturerõs 

test reports and data) and that integration of any such system will not adversely affect the 
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ability of th e Facility to meet any requirement of Applicable Law and that the Company is 

authorized to occupy and operate the Facility under Applicable Law, (ii)  provide training to 

Company personnel in accordance with the Companyõs comprehensive training program to 

enable Company personnel to properly operate and maintain such system, and (iii)  in the event 

the final Operation and Maintenance Manual has not been delivered to the Authority, provide a 

detailed operation and maintenance protocol to the Authority with res pect to such system.  

Following satisfaction of the preceding requirements, as acknowledged in writing by both 

parties, and prior to Acceptance, the Company, will operate and maintain the Facility in 

accordance with the Operation and Maintenance Manual or protocols provided by the Company 

and in accordance with Sections  8.5 and 8.6.  The Company will be responsible, at its cost, for 

performing all repairs and replacements and other non -routine maintenance on Company -

installed malfunctioning equipment, syste ms and improvements to the Facility which may be 

necessary prior to Acceptance.  Prior to commencing the Acceptance Tests, the Company shall 

inspect all equipment and systems which constitute the Facility, including those which have 

been previously integra ted into the Facility and operated by the Company, to ensure that all 

such improvements are ready for Acceptance Testing.  The Company shall certify to the 

Authority, that the Facility has been designed and constructed in accordance with this Service 

Contr act and that the Facility in its then existing condition is ready to undergo the Acceptance 

Tests.  The Company shall not commence the Acceptance Tests until Substantial Completion 

has occurred.  

(F) Personnel Training .  Prior to the Acceptance Date, the Compan y shall 

submit to the Authority for its review and approval a personnel training protocol which the 

Company proposes to institute in order to ensure that the Facility is operated in accordance 

with this Service Contract and with good operating standards pr evailing in the resource 

recovery industry.  Such personnel training protocol shall include any personnel training 

guidelines, policies or procedures set forth as of the Acceptance Date in (1)  any permit or 

operatorõs certificate, (2) the New Source Perfor mance Standards or (3)  any other Applicable 

Law, and shall include standards for operator and supervisor background, training and 

experience, instruction on identifying potential Hazardous Material and Non -Processible Waste; 

safety and emergency response t raining; general security procedures; and requirements for 

operator certification by the American Society of Mechanical Engineers or another equivalent 

certifying body.  All costs of complying with the personnel training protocol shall be borne by 

the Comp any.   

(G) Residue Sampling and Analysis .  Upon the occurrence of the first firing of 

waste at the Facility, the Company shall be responsible for the sampling and laboratory 

analysis of the Residue and data evaluation in connection with such characterization, as 
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required by Applicable Law.  The sampling protocol shall be preapproved by MDE.  The costs of 

such sampling, analysis and data evaluation shall be the responsibility of the Company.  In the 

event such Residue characterization program is required by the MDE to be extended due to the 

unexcused failure of the Company to correctly follow the Residue characterization procedures 

or due to other Company Fault, the Company shall remain responsible for all costs associated 

with the Residue characterization progra m during such additional period.  In the event such 

Residue characterization program is required by the MDE to be extended for any other reason, 

the Company shall pay the costs of Residue sampling and the Authority shall pay the costs of 

laboratory analysi s and shall be responsible for data evaluation.  The Authority will provide 

storage capacity for all Residue requiring storage under the Residue characterization program, 

and all costs thereof shall be borne by the Authority except that the Company shall b ear all 

costs of storage (but not disposal) of such Residue resulting from the unexcused failure to 

correctly follow such Residue characterization procedures or from other Company Fault.  

SECTION 8.2.  SUBSTANTIAL COMPLETION . 

(A) Conditions to Substantial Completion .  Substa ntial Completion shall 

occur only when all of the following conditions has been satisfied (unless otherwise agreed by 

the parties in writing):  

(1) a preliminary or temporary certificate of occupancy has been issued, if 

required by Applicable Law;  

(2) the Company i s authorized to conduct an Acceptance Test and to operate 

the Facility under Applicable Law, and such authorization has not been withdrawn, 

revoked, superseded, suspended, or materially impaired or amended;  

(3) all Utilities specified or required under this Se rvice Contract to be 

arranged for by the Company are connected and functioning properly;  

(4) the Company and the Authority have agreed in writing upon the Final 

Punch List (or, if they are unable to agree, the Authority shall have prepared and issued 

the Final  Punch List to the Company within 15 business days of the Company having 

submitted its Final Punch List to the Authority);  

(5) the Authority has approved in writing, such approval not to be 

unreasonably withheld or delayed, the certification by the Company tha t all Design -

Build Work pertaining to the Facility, excepting the items on the Final Punch List, is 

complete and in all respects is in compliance with this Service Contract;  

(6) the Company has delivered to the Authority written certification from the 

equipmen t manufacturers that all major items of machinery and  equipment included 
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in such Facility have been properly installed and tested in accordance with the 

manufacturersõ recommendations and requirements and in accordance with the start-

up protocol to be agr eed to by the parties;  

(7) all warranties required to be obtained under Section  8.4 have been 

delivered to the Authority;  

(8) the Company has delivered to the Authority a claims statement setting 

forth in detail all claims of every kind whatsoever of the Company c onnected with, or 

arising out of, the Design -Build Work pertaining to such the  Facility, and arising out of 

or based on events prior to the date when the Company gives such statement to the 

Authority;  

(9) the Company has delivered to the Authority the initial O perating Protocol 

and the draft Operation and Maintenance Manual in accordance with Appendix  8;  

(10) all spare parts and Consumables required by the Design Requirements 

have been delivered and are in storage at such Facility;  

(11) the Company has submitted to the Au thority and the Authority has 

reviewed and approved the plan for Acceptance Testing as required by Appendix  6;  

(12) the Company has submitted to the Authority draft as -build drawings;  

(13) if required by Applicable Law, the MDE has approved the plan for 

Acceptance T esting and has caused a notice of permission to conduct the Acceptance 

Tests; and  

(14) the Company has submitted written certification that all of the foregoing 

conditions have been satisfied and the Authority has approved the Companyõs 

certification such appro val not to be unreasonably withheld or delayed, which approval 

shall be effective as of the date of the Companyõs certification. 

Alternatively, Substantial Completion shall occur on any date certified by the Authority, which 

shall have discretion to waive any of the foregoing conditions.  

(B) Final Punch List .  The Company shall submit a proposed Final Punch 

List to the Authority and the Authority Engineer when the Company believes that the Facility 

has been substantially completed in compliance with this Servic e Contract.  The òFinal Punch 

Listó shall be a statement of repairs, corrections and adjustments to the Facility, and 

incomplete aspects of the Facility, which in the Companyõs opinion: 
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(1) the Company can complete before the Companyõs agreed date for Final 

Completion and with minimal interference to the occupancy, use and lawful operation 

of the Facility; and  

(2) would represent, to perform or complete, a total cost of not more than 

2.5% of the portion of the Design -Build Price applicable to the Facility (unless t he 

Authority determines that a higher percentage is acceptable).  

Completion of the Final Punch List work shall be verified by a final walk -through of the Facility 

conducted by the Authority and the Authority Engineer with the Company and the Company 

engine er.  The existence and approval of the Final Punch List shall in no way either limit the 

Company from performing additional repairs, corrections and adjustments to the Facility as 

may be necessary to comply with this Service Contract or limit the Authority õs ability to enforce 

the Company obligation to complete the Facility in accordance with the Design Requirements.  

If the Company fails to complete any Final Punch List -related Design -Build Work, the Authority 

shall have the right to withhold twice the val ue of such work as part of the retainage amount.  

SECTION 8.3.  CONDUCT OF ACCEPTANCE TEST .  The Company shall 

conduct all Acceptance Tests in accordance with Appendix  6 and the Acceptance Test Plan, 

and shall notify the Authority when any such test shall occur in accord ance with Section 8.1.  

The Company shall permit the designated representatives of the Authority to inspect the 

preparations for any Acceptance Test and to be present for the conducting of any Acceptance 

Test for purposes of ensuring compliance with the Ac ceptance Test Plan and the integrity of the 

Acceptance Test results.  

SECTION 8.4.  ACCEPTANCE DATE CONDITIONS .  The following conditions 

shall constitute the òAcceptance Date Conditions,ó each of which must be satisfied in all 

material respects by the Company in order f or an Acceptance Date to occur, and each of which 

must be and remain satisfied as of the Acceptance Date (unless otherwise agreed by the parties 

in writing):  

(1) Construction Commencement Date Conditions .  Each of the 

Construction Commencement Date Conditions shall be and remain satisfied as of the 

Acceptance Date;  

(2) Achievement of Acceptance Standards .  The Company shall have 

completed the required Acceptance Tests and such tests shall have demonstrated that 

the Facility has met the Acceptance Test Procedures an d Standards;  

(3) Final Operation and Maintenance Manual .  The Company has delivered 

to the Authority the final Operation and Maintenance Manual in accordance with 

Appendix  8;  
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(4) Required Operation Period Insurance .  The Company shall have 

submitted to the Authori ty certificates of insurance for all Required Operation Period 

Insurance specified in Appendix  14 and made available to the Authority all insurance 

policies for its review;  

(5) Operating Governmental Approvals .  All applicable Governmental 

Approvals required u nder Applicable Law which are necessary for the continued routine 

operation of the Facility shall have been duly obtained by the Company and shall be in 

full force and effect.  Copies of all such Governmental Approvals, to the extent not in 

the Authorityõs possession, certified by the Company shall have been delivered to the 

Authority;  

(6) Equipment Warranties and Manuals .  The Company shall be in 

possession of, and shall have delivered to the Authority, copies of the warranties of 

machinery, equipment, fixture s and vehicles constituting a part of such Facility, 

together with copies of all related operating manuals supplied by the equipment 

supplier; and  

(7) No Default .  There shall be no Event of Default by the Company under 

this Service Contract or by the Guaranto r under the Guaranty Agreement, or event 

which with the giving of notice or the passage of time would constitute an Event of 

Default by the Company hereunder or an Event of Default by the Guarantor under the 

Guaranty Agreement.  

SECTION 8.5.  PROVISIONAL ACCEPTANCE; ACCE PTANCE AT REDUCED 

ACCEPTANCE STANDARD; THROUGHPUT CAPACITY LIQUIDATED DAMAGES . 

(A) Provisional Acceptance at Full Acceptance Standard .  The Facility shall 

be deemed to have achieved Acceptance, and the Acceptance Date shall be established, on a 

provisional bas is on the date of certification by the Company to the Authority, the Authority 

Engineer and the Trustee in good faith that (1)  all Acceptance Tests have been conducted and 

completed in accordance with this Service Contract, (2)  to the Companyõs best knowledge at the 

time of the certification, based on due inquiry and all available information, Acceptance has 

been achieved, (3)  the Required Operating Period Insurance is in effect, (4)  such certification 

shall have the effect provided in this subsection  hereo f, and (5)  no information has come to the 

Companyõs attention as of the date of such certification which would lead it to believe that it 

will not be able to comply with the terms of the permits, applicable to the operation of the 

Facility for the period g overned by the permits except as such compliance may be affected by 

Uncontrollable Circumstances or Authority Fault (the òProvisional Acceptance Dateó).  In the 

event that Acceptance is certified at less than the full Acceptance Standard, the Acceptance 
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Date shall not be deemed to have occurred except upon compliance with the provisions of this 

Section.  Upon such certification, the terms and provisions of this Service Contract (including 

without limitation the Processible Waste delivery and processing obli gations of the parties, the 

Service Fee payment obligation of the Authority, and the obligation of the Company to pay 

performance liquidated damages for failure to meet the Performance Guarantees) shall apply, 

and the Company and the Authority shall be bou nd, as if the Acceptance Date had been 

permanently established and shall be effective for the Term of this Service Contract, except as 

provided in Section  8.8 hereof in the event that the Authority disputes such certification.  The 

establishment of the Acc eptance Date on a provisional basis shall not operate to lengthen the 

Extension Period in the event that such provisional establishment expires and the parties are 

restored to their former positions pursuant to Section  8.8 hereof.  

(B) Option to Establish Accep tance Date .  The Company shall have the 

option to establish the Acceptance Date notwithstanding the failure of the Facility to meet the 

full Acceptance Standard if, at any time during the Extension Period, (1)  the Company, in 

accordance with the procedures  set forth in Section  8.8 hereof, certifies and calls for 

concurrence by the Authority that the Acceptance Tests have demonstrated that the Facility 

meets or exceeds the Minimum Acceptance Standard, and, (2)(i) if the Facility failed to meet the 

full Accep tance Standard due to reasons of Uncontrollable Circumstance or a Capital 

Modification undertaken at the request of the Authority pursuant to Section  14.4, the 

provisions of subsection  8.5(D) shall apply, or (ii) in all other cases, the Company immediately  

pays Throughput Capacity Liquidated Damages to the Authority, and (3) the Company certifies 

to the Authority, the Trustee and the Authority Engineer in good faith that (a) all Acceptance 

Tests have been conducted and completed in accordance with this Serv ice Contract, (b) to the 

Companyõs best knowledge at the time of the certification, based on due inquiry and all 

available information, the Minimum Acceptance Standard has been achieved, (c) the Required 

Operation Period Insurance is in effect, and (d) no information has come to the Companyõs 

attention as of the date of such certification which would lead it to believe that it will not be 

able to comply with the terms of the permits applicable to the operation of the Facility for the 

period governed by the permits except as such compliance may be affected by Uncontrollable 

Circumstances or Authority Fault.  Throughput Capacity Liquidated Damages payable to the 

Authority shall be equal to (1)  the full Acceptance Standard for throughput minus the actual 

demons trated throughput capacity of the Facility concurred in or deemed to be concurred in by 

the Authority Engineer or resolved by dispute resolution, divided by (2) the full Acceptance 

Standard for throughput, all multiplied by (3)  the Design -Build Price. If t he Company meets the 

Minimum Acceptance Standard with respect to any Acceptance Standard other than the 

throughput standard, the Company shall not be obligated to make any one time damage 

payment to the Authority but shall be obligated to pay to the Author ity ongoing Facility 
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Performance Obligations if the Company fails to meet its Performance Guarantees. The 

Acceptance Date shall be established under this subsection  as of the date of the Companyõs 

certification pursuant to item  (1) in the first sentence of  this subsection.  The exercise by the 

Company of its option under this subsection shall have the consequences on the rights, duties 

and obligations of the parties hereto set forth in this Section.  

(C) Unexcused Non -Compliance .  To the extent that (i) Acceptan ce occurs at 

a reduced standard pursuant to subsection  8.5(B) hereof due to reasons other than 

Uncontrollable Circumstances, and (ii) the Company elects to pay Throughput Capacity 

Liquidated Damages to the Authority at the time of such Acceptance at a redu ced standard, 

pursuant to subsections  8.5(B) or 8.5(E) as the case may be, (1)  the Annual Throughput 

Guarantee and the periodic delivery limits pursuant to Section  10.2 shall be reduced, for all 

purposes of the Service Contract, in direct proportion to the  reduction in throughput below the 

full Acceptance Standard for throughput concurred in or deemed to be concurred in by the 

Authority Engineer or pursuant to dispute resolution, (2)  the Base Operation Fee (and the 

components thereof) shall be reduced in th e same direct proportion, (3)  there shall be no 

reduction in the Residue Guarantee and the Environmental Guarantee, and (4) there shall be 

no reduction in the Annual Electricity Production Guarantee, and the Company shall continue 

to be obligated to pay Fa cility Performance Obligations throughout the Term of this Service 

Contract.  

(D) Acceptance Re -testing .  In the event that Acceptance at a reduced 

throughput standard occurs pursuant to subsection 8.5(B) hereof, the Company shall have the 

right to re -test the Facility in accordance with Appendix  6 hereto at any time during the three -

year period following Acceptance at its sole cost, expense and liability. If any such re -test 

demonstrates that the throughput capacity of the Facility exceeds the reduced throughpu t 

standard on which Acceptance occurred, then all calculations and adjustments called for by 

subsections 8.5(B) and  8.5(C) hereof (including those relating to the Base Operation Fee) shall 

be reperformed so as henceforth to place the parties in the positi on each would have been in 

had the throughput standard on which Acceptance occurred been the throughput standard on 

which demonstrated in the re -test.  

(E) Uncontrollable Circumstances .  If Acceptance occurs at a reduced 

standard pursuant to subsection  8.5(B) h ereof, (1)  the Company shall not be liable for 

Throughput Capacity Liquidated Damages to the extent Acceptance occurred at a reduced 

standard due to Uncontrollable Circumstances, (2)  the Annual Throughput Guarantee and the 

periodic delivery limits pursuant  to Section  10.2 shall be adjusted, for all purposes of this 

Service Contract, as appropriate to reflect the impact thereon of the Uncontrollable 

Circumstances, (3)  the Annual Electricity Production Guarantee shall be reduced, for all 
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purposes of this Serv ice Contract, as appropriate and to the extent necessary to reflect the 

impact of the Uncontrollable Circumstance thereon, (4)  the Base Operation Fee shall be 

decreased to the extent the Companyõs actual costs of operation can reasonably be reduced, or 

inc reased to the extent of any increase in costs due to the Uncontrollable Circumstance 

(subject to Cost Substantiation), and (5)  there shall be no reduction in the Residue Guarantee 

and the Environmental Guarantee.  

SECTION 8.6.  UNEXCUSED DELAY IN ACCEPTANCE DATE . 

(A) Delay D amages .  Unless due to Uncontrollable Circumstances, if the 

Acceptance Date does not occur on or before the Scheduled Acceptance Date, the Company 

must pay (i)  to the Authority, all damages, payments, penalties, or additional amounts incurred 

or payable by  the Authority or the Counties under the other Transaction Agreements as a 

result of the delay in the occurrence of the Acceptance Date, plus  (ii) to the Trustee, liquidated 

damages of One Hundred Ten Thousand dollars ( $110,000 ), which amount is subject to  

adjustment on the Construction Commencement Date to such amount as the Authority 

reasonably requests to reflect the Authorityõs estimated damages if the Acceptance Date does 

not occur on or before the Scheduled Acceptance Date, for each day after the Sche duled 

Acceptance Date until and including the Acceptance Date, plus  (iii)  an amount equal to the 

product of (a)  an amount which is the greater of (x) One Hundred Dollars $100 per Ton and (y)  

One Hundred Twenty -Five Percent  125% of the then current tipping fee at the applicable 

Authority Landfill, multiplied by (b)  the number of Tons of Processible Waste that the Company 

would have been obligated to Process under this Service Contract if the Acceptance Date had 

occurred on the Scheduled Acceptance Date, that  are not Processed due to any reason other 

than an Uncontrollable Circumstance and that are disposed of at the applicable Authority 

Landfill during the Extension Period plus  (iv) an amount equal to the product of (a)  an amount 

which is the greater of (x) One Hundred Dollars $100 per Ton and (y)  One Hundred Twenty -Five 

Percent  125% of the then current tipping fee at the applicable Authority Landfill, multiplied by 

(b) the number of Tons of Excess Residue disposed of at the applicable Authority Landfill 

durin g the Extension Period. Delay Damages payable under this paragraph must be paid 

monthly on or before the twenty -fifth (25 th ) day of each calendar month for amounts payable 

with respect to the preceding calendar month or as otherwise agreed by the parties; provided, 

however, that with respect to any amounts described in clause (i) of the definition of delay 

damages that are paid by the Company, by making such payment on behalf of the Authority or 

the Counties to the third party entitled to such amount, the C ompany will have satisfied its 

obligation to pay this amount and this amount will not also be included in calculating the 

amount of delay damages to be paid by the Company directly to the Authority.  In lieu of 

making the payments specified in items (iii) and (iv) above, the Company may, at its sole costs 



Design, Construction and Operation of the 
Frederick County Resource Recovery Facility  

Service Contract  
Article  VIII - Acceptance of the Facility  

 

89  
326909.8 032331 AGMT 326909.8 032331 AGMT  

and expense, arrange for the transfer, transportation and disposal of unprocessed Processible 

Waste and Excess Residue at an Alternative Waste Disposal Site.  

(B) Payment for Interim Service .  The Authority sha ll pay to the Company for 

the alternate disposal service provided under this Section  an interim service fee with respect to 

each month of the Extension Period as set forth in Section 8.1.  

(C) Interim Service Does Not Constitute Acceptance .  Notwithstanding 

any thing contained or implied in this Section  to the contrary, the receipt by the Authority of 

interim service pursuant to this Section  does not constitute Acceptance of the Facility.  Such 

Acceptance may only be achieved pursuant to the provisions of Section  8.4 hereof.  

(D) Operations During Extension Period .  During any interim operations 

conducted pursuant to this Section, the Company shall operate the Facility in accordance with 

the provisions of Articles X and XI hereof.  

SECTION 8.7.  TEST REPORT .  Within 3060  days followi ng conclusion of any 

required Acceptance Test, the Company shall furnish the Authority and the Authority Engineer 

with ten copies of a certified written report describing and certifying (1)  the Acceptance Test 

conducted, (2)  the results of the Acceptance T est, and (3)  the level of satisfaction of the 

Acceptance Tests Procedures and Standards relating thereto and all other requirements 

specified in Appendix  6.  The written test report shall include copies of the original data sheets, 

log sheets and all calcu lations used to determine performance during the Acceptance Test, and 

copies of laboratory reports conducted in conjunction with the Acceptance Test, including all 

laboratory sampling and test results.  

SECTION 8.8.  CONCURRENCE OR DISAGREEMENT WITH TEST RESULTS . 

(A) Accepta nce Date Concurrence .  The òAcceptance Dateó shall be the day 

on which the Acceptance Date Conditions have been achieved.  If the Company certifies in its 

written report delivered pursuant to Section  8.4 that such full Acceptance Test Procedures and 

Standa rds have been achieved, the Authority shall determine, within 6030  days of its receipt of 

such report, whether it concurs in such certification.  If the Authority states in writing that it 

concurs with the Companyõs certification, amounts retained by the Authority pursuant to 

subsection  9.3(E) shall be released to the Company to the extent set forth in 

subsection  8.11(C).  

(B) Acceptance Date Disagreement .  If the Authority determines at any time 

during such 6030-day review period that it does not concur with su ch certification, the 

Authority shall immediately send written notice to the Company of the basis for its 

disagreement.  In the event of any such non -concurrence by the Authority, either party may 

elect to refer the dispute to Non -Binding Mediation for res olution pursuant to Section  16.11.  
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The Mediator shall issue a decision within 60 days of the dispute referral unless both parties 

agree that more time is appropriate.  In the event that the Mediator fails to issue a decision 

within 60 days, then either pa rty may initiate judicial proceedings.  The parties acknowledge 

and agree that any decision rendered by the Mediator as to whether any Acceptance has 

occurred shall be non -binding.  Acceptance shall not be deemed to have been achieved unless 

the Acceptance  Test, conducted in a unified and continuous manner as provided in the 

Acceptance Test Plan and in Appendix  6, demonstrates that all of the Acceptance Test 

Procedures and Standards have been met.  In the event the Company, in conducting the 

Acceptance Test , does not successfully meet the Acceptance Test Procedures and Standards, 

the Authority shall have the right, in its sole discretion, to permit the Company to re -test such 

Facility for compliance only with the Acceptance Test and Procedures Standards not previously 

achieved through an earlier Acceptance Test; provided, however, the Authority shall not require 

re-testing of components or performance of the Facility that had previously passed tests to the 

extent such testing is not reasonably related to the components or performance of the Facility 

that needs to be re -tested because it previously failed such test.  Nothing in this Section  shall 

prevent the Company from bringing an action or from repeating any Acceptance Test in order 

to establish the achievem ent of Acceptance.  

SECTION 8.9.  REPETITION OF ACCEPTANCE TEST; EXTENSION PERIOD .  

It is agreed that time is of the essence in the performance of the Design -Build Work.  If 

Acceptance shall not have occurred on or before the Scheduled Acceptance Date, the Company 

shall be entitled to conduct or repeat such Acceptance Test as often as it desires in order to 

secure Acceptance of such Facility during the Extension Period.  During the Extension Period, 

the Company shall be responsible for and shall pay any fines and penaltie s assessed by a 

Governmental Body against the Authority or the Company due to the failure to achieve 

Acceptance by the Scheduled Acceptance Date.  In addition, the Company shall be responsible 

for reimbursing the Authority for the costs associated with mon itoring the re -tests of the 

Facility ; provided, however, that such re -test was not due to Authority Fault or an 

Uncontrollable Circumstance.  

SECTION 8.10.  FAILURE TO MEET ACCEPTANCE STANDARD .  If, as of the 

last day of any Extension Period, any Acceptance Tests have no t been conducted or have failed 

to demonstrate that the Facility operates at a standard equal to or greater than the full 

Acceptance Standard, an Event of Default by the Company shall be deemed to have occurred 

under Section  16.2 notwithstanding any absenc e of notice, further cure opportunity or other 

procedural rights accorded the Company thereunder, and the Authority shall thereupon have 

the right to terminate this Service Contract upon written notice to the Company and the 
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Trustee.  Upon any such termina tion, the Authority shall have all of the rights provided in 

Article  XVI upon a termination of the Company for cause.  

SECTION 8.11.  FINAL COMPLETION . 

(A) Requirements .  The Company shall achieve Final Completion within 180 

days after the Acceptance Date.  Unless otherwise a greed to by the parties in writing, òFinal 

Completionó shall occur when all of the following conditions have been satisfied: 

(1) Certificate of Occupancy Issued .  A certificate of occupancy has been 

issued for the Facility, if required;  

(2) Acceptance Achieved .  The Acceptance Test has been conducted, the 

Acceptance Test Procedures and Standards have been achieved, and Acceptance has 

occurred;  

(3) Design -Build Work Completed .  All Design -Build Work (including all 

items on the Final Punch List and all clean up and remov al of construction materials 

and demolition debris) is complete and in all respects is in compliance with this Service 

Contract;  

(4) Spare Parts In Storage .  All spare parts required by the applicable Design 

Requirements have been delivered and are in storage at the Facility;  

(5) Deliverable Material Furnished .  The Company has furnished to the 

Authority all Deliverable Material required to be delivered prior to Acceptance;  

(6) Record Drawings .  The Company shall have delivered to the Authority a 

final and complete rep roducible set of record drawings stamped by a professional 

engineer registered in the State of Maryland, together with one copy thereof, in a size 

and form required by the Authority and as required by the Design Requirements and 

shall certify that such Fac ility was constructed in accordance with the Design 

Requirements, including any Change Orders.  The Company shall also provide an 

electronic file in AutoCAD format  or equal ; and  

(7) Equipment Warranties and Manuals .  The Company shall be in 

possession of, and shall have delivered to the Authority, copies of the warranties of 

machinery, equipment, fixtures and rolling stock constituting a part of such Facility, 

together with copies of all related operating manuals supplied by the equipment 

supplier.  

(B) Final Certif icate and Claims Statement .  The Company shall also prepare 

and submit to the Authority as soon as practicable following the Acceptance Tests, for 

purposes of demonstrating Final Completion:  (1)  a certificate of the Companyõs Contract 
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Representative certi fying (a) that all the Design -Build Work (including all items on the Final 

Punch List) has been completed in accordance herewith and with the Design Requirements, 

and (b)  that Acceptance and Final Completion of the Facility have occurred; and (2)  a claims 

statement setting forth a detailed, itemized description, related dollar amount and grounds for 

all claims of every kind whatsoever against the Authority in connection with or arising out of 

the Design -Build Work the Company may have.  The Authority shall review the certificate and 

the claims statement and shall verify or dispute them in writing within 30 days of receipt.  

(C) Payment for Punchlist Items .  Upon Final Completion, all amounts 

retained to pay for punch list items following Acceptance pursuant to Se ction  9.3(B) shall be 

released to the Company.  

(D) Relief .  The Company shall not be in breach of its obligation to achieve 

Final Completion within 180 days after the Acceptance Date if the sole reason for its failure to 

achieve Final Completion is due to its failure to obtain a certificate of occupancy and such 

failure is due to the failure of the issuing entity to issue such a certificate in a reasonably 

timely manner, and not due to the actions or inactions of the Company.  

SECTION 8.12.  NO ACCEPTANCE, WAIVER OR RELEASE .  Unless other 

provisions of this Service Contract specifically provide to the contrary, none of the following, 

without limitation, shall be construed as the Authorityõs acceptance of any Design-Build Work 

which is defective, incomplete, or otherwise not in compliance with this Service Contract, as 

the Authorityõs release of the Company from any obligation under this Service Contract, as the 

Authorityõs extension of the Companyõs time for performance, as an estoppel against the 

Authority, or as the Authorityõs acceptance of any claim by the Company:  

(1) the Authorityõs payment to the Company or any other person with 

respect to the Facility;  

(2) the Authorityõs review or acceptance of any drawings, submissions, 

punch lists, other documents, certifications (other than c ertificates relating to 

completion or Acceptance of the Facility), or Design -Build Work of the Company or any 

Subcontractor;  

(3) the Authorityõs review of (or failure to prohibit) any construction 

applications, means, methods, techniques, sequences, or procedu res for the Design -

Build Work;  

(4) the Authorityõs entry at any time on the Site (including any area in which 

the Design -Build Work is being performed);  
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(5) any inspection, testing, or approval of any Design -Build Work (whether 

finished or in progress) by the Auth ority or any other person;  

(6) the failure of the Authority or any Authority consultant to respond in 

writing to any notice or other communication of the Company; or  

(7) any other exercise of rights or failure to exercise rights by the Authority 

hereunder.  

SECTION 8.13.  NO SERV ICE FEE PAYMENT DURING START -UP AND 

TESTING .  During start -up, commissioning  and testing, the Company shall not be entitled to 

payment of the Service Fee.  All costs for design, construction, permitting, start -up, 

commissioning and testing for any Accepta nce, and any operations prior to the Acceptance 

Date, including costs for labor, materials, chemicals and Utilities, shall be borne by the 

Company without reimbursement by the Authority except to the extent set forth in 

subsections  8.1(C) and 8.6(B).  
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ARTICLE IX  

PAYMENT OF THE DESIGN -BUILD PRICE  

SECTION 9.1.  DESIGN -BUILD PRICE . 

(A) Design -Build Price Generally .  The Company shall be entitled to receive 

the Design -Build Price for the Design -Build Work on a progress basis in accordance with the 

terms of this Section.  The Design -Build Price shall be the Fixed Design -Build Price as adjusted 

by any Fixed Design -Build Price Adjustments set forth in subsection 9.1(C).  

(B) Fixed Design -Build Price .  The Fixed Design -Build Price is Three 

Hundred Thirty -Two Million Dollars ($332,000,000 .00 ).  Except as provided in subsection 

9.1(C), the Fixed Design -Build Price shall not be subject to adjustment in any manner 

whatsoever.  

(C) Fixed Design -Build Price Adjustments .  The following items shall 

constitute the Fixed Design -Build Price Adjustments:  

(1) An adjustme nt for the applicable portion of the cost of any Change 

Orders issued by the Authority with respect to the Design -Build Work  pursuant to 

Section  7.6;  

(2) An adjustment for the cost of any Uncontrollable Circumstances required 

pursuant to Section  17.2 to the e xtent such Uncontrollable Circumstance affects the 

Design -Build Work;  

(3) The Design -Build Price will be adjusted from the BAFO Date to the Notice 

to Proceed date by multiplying (i)   the Design -Build Price, by (ii)  the Design -Build Price 

Adjustment Factor as s et forth in Appendix  12; and  

(4) The Facilityõs building permit fee charged by Frederick County; 

(5) Fees associated with obtaining an interconnection agreement with PJM 

and AEI and the Companyõs cost of the engineering, procurement, construction and 

performance t esting of the Facility interconnect, which shall be paid for by the 

Authority on a pass through basis (without markup for profit, administration or 

otherwise).  

(6) The Companyõs cost (if any) of the design and construction of the effluent 

pipeline as described  in subsection 4.2(A)(9);  

(7) An adjustment in the amount of  Seven Hundred Fifty Thousand Dollars  

$750,000.00 (as escalated from the BAFO Date in accordance with the Design -Build 

Price Adjustment Factor) for the design and implementation of a tipper system as 

described in Appendix 21, if the Authority elects to implement such tipper system; and  
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(8) An adjustment, upward or downward, representing the variation of the 

agreed upon final pricing for landscaping, exterior lighting and architectural treatment 

(including finishes and color choices) from those allowances relating to such items, as 

set forth in Appendix 22.  

(D) Limitation on Payments for Costs of the Design -Build Work .  The 

Company agrees that except as set forth in Section  8.1(C), the Design -Build Price shall b e the 

Companyõs entire compensation and reimbursement for the performance of the Design-Build 

Work, including obtaining all Utilities that the Company will require to perform the Design -

Build Work, commissioning and starting up the Facility, and operating the Facility during the 

Acceptance Tests and prior to the Acceptance Date and performing all repairs and 

replacements . prior to the Acceptance Date .  In no event shall the Company be entitled to any 

payment for Design -Build Work costs in excess of the Desi gn-Build Price, notwithstanding any 

cost overruns the Company may incur.  The Company shall finance and pay for any such 

excess cost of the Design -Build Work in any manner it chooses without reimbursement from or 

other claim upon the Authority.  

SECTION 9.2.  PAYMENT PROCEDURE FOR DESIGN -BUILD PRICE WORK . 

(A) Fixed Construction Price .  The Company shall be paid the Design -Build 

Price on an earned value basis in accordance with the terms of this Section.  

(B) Milestone Schedule .  The  milestone  schedule established in Appendix  10 

wi ll serve as the basis for progress payments and will be incorporated into a form of Requisition 

acceptable to the Authority.  

(C) Construction Disbursement Procedure .  The Company shall be entitled to 

submit monthly Requisitions and receive from the Trustee out  of the proceeds of the Revenue 

Bonds the payments for the Design -Build  Work, which (1) shall be made as set forth in 

Appendix 10, (2) shall be subject to the maximum cumulative drawdown limitations specified 

in Appendix 10 hereto, and (3) shall be subject  to the conditions of payment set forth in Section 

9.3 hereof; provided, however, that on the date that the Acceptance Date is permanently 

established under Section 8.8, the Company shall be entitled to receive all payments due for 

completed work (which is  unencumbered) which remain unpaid as of such date except for the 

payment conditioned on Final Completion.   Each Requisition must be accompanied by a 

monthly requisition report, which shall include:  

i.  A reasonably detailed description of all Design -Build wor k  actually 

completed to date;  




