FREDERICK COUNTY PLANNING COMMISSION
May 8, 2019

TITLE:

Kyde & Snitzer Property
(Removal of a Specimen Tree)

FILE NUMBER:

M3217 (AP# 19205)

REQUEST:

FRO Modification Approval
The Applicant is requesting approval of a modification to
the Forest Resource Ordinance (FRO) to remove a
specimen tree.

PROJECT INFORMATION:
ADDRESS/LOCATION:
TAX MAP/PARCEL:
COMP. PLAN:
ZONING:
PLANNING REGION:
WATER/SEWER:

12501 Spruce Run Road, approximately 2,100’ north of
Wolfsville Road
Tax Map 30, Parcel 193
Natural Resource
Resource Conservation (RC)
Middletown
NPS

APPLICANT/REPRESENTATIVES:
APPLICANT:
OWNER:
ENGINEER:
ARCHITECT:
ATTORNEY:

Kerrie L. Kyde & John L. Snitzer
Kerrie L. Kyde & John L. Snitzer
VanMar Associates, Inc.
N/A
N/A

STAFF:

Graham T. Hubbard

RECOMMENDATION:
ATTACHMENTS:
EXHIBIT 1 – Photos of Specimen Tree
EXHIBIT 2 – Justification Letter

STAFF REPORT
Modification Request
The Applicant is requesting approval of a modification to the Forest Resource Ordinance (FRO) to remove
a specimen tree.

BACKGROUND
Existing Site Characteristics
The property consists primarily of forest, with the exception of an existing driveway and a small clearing.
Significant environmental constraints, including the presence of specimen trees (trees that are 30 inches
or greater in diameter) abound the property. To minimize environmental impacts and save as many
specimen trees as possible, the proposed house site is located in the south-central portion of the property
in an area with fewer specimen trees. Unfortunately, one specimen tree (Tree #5, a 31” diameter Black
Oak) is situated in close proximity to the limit of disturbance. The Applicant has indicated in their justification
letter that the removal of this tree cannot be avoided due to the disturbance associated with the proposed
home construction.
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ANALYSIS
Forest Resource Ordinance (FRO) – Chapter 1-21:
The Applicant has submitted a Combined Preliminary/Final Forest Conservation Plan (AP 19205). The
plan outlines the forest conservation mitigation requirements for the project. The property contains 28.72
acres of existing forest. To meet the “break-even point” and avoid planting forest or provide off-site
mitigation, the Applicant proposes to place 17.24 acres of forest under FRO easements. It should be
noted that although the FRO permits 11.49 acres of forest clearing without additional mitigation, the
Zoning Ordinance does not allow more than 40,000 sf of forest removal in the Resource Conservation
Zoning District. A note regarding this clearing restriction must be added to the FRO plan.
The site contains twenty-seven (27) specimen trees (trees 30” or greater in diameter). The Applicant is
proposing to remove three (3) specimen trees. The remaining twenty-four (24) specimen trees will be
retained and protected. Per §1-21-40 of the FRO, nonhazardous specimen trees must be retained unless
reasonable efforts have been made to protect them, the plan cannot reasonably be altered, and the
FCPC finds that that the requirements for granting a modification have been met. Hazardous trees may
be removed without an FcPc modification. Of the three (3) specimen trees to be removed, two (2) trees
exhibit structural defects and significant health issues that make them predisposed to failure. Their
removal is approved by staff. One (1) specimen tree (Tree #5, a 31” diameter Black Oak) is considered
non-hazardous by staff. As such, this tree will require Planning Commission approval to remove. The
Applicant is seeking a modification of the Forest Resource Ordinance (FRO) to permit the removal of a
specimen tree under the provisions of §§1-21-21 and 1-21-40.

§ 1-21-40. CONSERVATION AND FORESTATION PRIORITIES.
(B) Priority areas for on-site conservation.
(1) Trees, shrubs, and plants in priority areas shall be retained and protected and shall be left in an
undisturbed condition. The applicant must demonstrate to the satisfaction of the Department that
reasonable efforts have been made to protect them and that the plan cannot reasonably be altered.
Priority areas include:
(e) Nonhazardous trees that:
1. Are part of a historic site;
2. Are associated with a historic structure;
3. Have been designated by the state or the Department as a national, state, county, or municipal
champion tree; and
4. Are specimen trees, or are 75 percent or more of the diameter, measured at 4.5 feet above the
ground, of the current state champion tree of that species as designated by the Department of Natural
Resources.
Modification Request (as submitted by the applicant)
Per §1-21-40 of the FRO, nonhazardous specimen trees must be retained unless reasonable efforts have
been made to protect them, the plan cannot reasonably be altered, and the FCPC finds that that the
requirements for granting a modification have been met. The Applicant’s FRO Modification Request
(Exhibit 2) discusses the tree’s condition and why its removal is proposed.
Per §1-21-21 of the FRO, the Planning Commission may grant a modification to allow the removal of a
specimen tree if the Commission finds that six criteria are met and that enforcement would cause
unwarranted hardship.
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§ 1-21-21. MODIFICATIONS.
(A) Modification requests. A person may submit a request to the Frederick County Planning
Commission (FCPC) for a modification from this chapter or the requirements of Md. Code Ann., Natural
Resources Article, §§ 5-1601 through 5-1612, if the person demonstrates that enforcement would result in
unwarranted hardship to the person.
(B) Required information. An applicant for a modification shall:
(1) Describe the special conditions peculiar to the property that would cause the unwarranted
hardship;
(2) Describe how enforcement of these rules will deprive the landowner of rights commonly enjoyed
by others in similar areas;
(3) Verify that the granting of the modification will not confer on the landowner a special privilege
that would be denied to other applicants;
(4) Verify that the modification request is not based on conditions or circumstances that are the
result of actions by the applicant;
(5) Verify that the request does not arise from a condition relating to land or building use, either
permitted or nonconforming, on a neighboring property; and
(6) Verify that the granting of a modification will not adversely affect water quality.
(C) Modification approval. The FCPC must make a finding that the applicant has met the requirements in
subsection (B) of this section and that enforcement would cause the applicant unwarranted hardship
before the FCPC may approve any modification. [Emphasis added.]
In order for the FCPC to grant a modification to allow the removal of specimen trees, FCPC must find:
 that reasonable efforts have been made to protect the specimen trees and that the plan cannot
reasonably be altered (in accordance with § 1-21-40 (B)(1), and;
 that the Applicant meets the six criteria outlined under §1-21-21 (B) (a detailed discussion of the
six criteria is provided in the Applicant’s modification request)
The Applicant’s justification letter (Exhibit 2) discusses why the specimen tree should be removed and how
they meet the six criteria for granting of a modification.
Findings/Conclusions
As argued by the Applicant in Exhibit 2, the proposed removal of Specimen Tree #5 is necessary and
unavoidable for this custom home project to be sustainable, better designed, less costly, and more
successful overall.
RECOMMENDATION
Staff recommends that the Planning Commission review the Applicant’s justification letter and determine
if the proposal meets the criteria for granting a modification under 1-21-21 of the FRO. Should the Planning
Commission grant approval of the modification request, Staff recommends that the following conditions be
added to the approval:
1.
2.
3.

Address all agency comments as the plan proceeds through to completion.
The FRO plan must be approved prior to the removal of the specimen tree.
Add a note to the plan restricting forest clearing to no more than 40,000 sf in accordance
with 1-19-7.200(C)(1) of the Zoning Ordinance.
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Exhibit 1: Photos of Specimen Tree
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Exhibit 2: Justification Letter
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