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Bill 16-07 proposes to amend Sec. 1-19-7.300
of the Zoning Ordinance to repeal in its entirety
the Agricultural Rights Transfer Option (ARTO).

STAFF:

Jim Gugel, Planning Director

RECOMMENDATION: Staff recommends the repeal of ARTO
Enclosures:
Bill 16-07

July 14, 2016

Frederick County Planning Commission
Staff Report
Issue
Bill 16-07 to propose the repeal of the Agricultural Rights Transfer Option {§1-19-7.300 (D)} as set forth
in the County Zoning Ordinance is presented to the Planning Commission for a recommendation to the
County Council.

Background
The prior Board of County Commissioners (BOCC) initiated work on an agricultural rights transfer option
in August 2013. Staff was directed to study the concept and with a work group of agricultural and real
estate representatives prepare an ordinance for consideration by the BOCC. In August 2014 the BOCC
gave direction to take two ordinance options to public hearing.
October 8, 2014: Planning Commission public hearing on text amendment ZT-14-02; Planning
Commission voted (5-0-2, Young, Bruscia absent) to recommend denial of both ARTO text
amendment options.
November 18, 2014: BoCC public hearing; voted (4-1, Gray opposed) to approve Option 1
(Weinberg version)
December 1, 2014: ARTO became effective
December 5, 2014: Letter from Maryland Department of Planning (MDP) notifying the County
that its Tier IV exemption was suspended.
The Septic Bill and the Tier IV Exemption
The most significant implication of the adoption of ARTO has been the suspension of the County’s Tier IV
Exemption by MDP. The suspension of the Tier IV exemption effectively prohibits ALL major
subdivisions (six or more lots) located within the entire Tier IV area (zoned Agricultural or Resource
Conservation).
Absent an MDP exemption, the Maryland Department of the Environment (MDE) is prohibited from
approving major subdivisions within the identified Tier IV areas, and consequently, affected farmers and
other property owners are prevented from realizing the full value of their subdivision rights. Our office
has processed subdivision rights verification requests for ten (10) properties with a total potential of up
to 80 lots that will not be able to move forward with subdivision applications. Staff has also been in
discussion with a property owner wanting to create an Agricultural Cluster subdivision with five (5) lots,
which is also not permitted without the Tier IV exemption.
In addition, several property owners negotiating with the Maryland Department of Natural Resources
(DNR) for protective easements on their Tier IV properties have seen property appraisals suspended
until the uncertainties relating to the Tier IV exemption are resolved. To date, appraisals on four (4)
properties totaling roughly 820 acres have been delayed.
Recent staff level discussions with MDP resulted in an understanding as to the options available to the
County in terms of the reinstatement of the Tier IV exemption. In a February 17, 2016 letter, MDP stated
that if the County repeals ARTO, then “the County’s Tier IV exemption could be reinstated.”
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Other options contained in the letter involve maintaining or revising ARTO which leads to “significant
time and work together by the County and MDP staff to determine if the exemption is still attainable,
and the outcome will be in question until that occurs.” Moreover, these other options would require
MDP to “consult with the Maryland Sustainable Growth Commission” before any final decision is
rendered on reinstatement of the exemption.

Sustainable Growth and Agricultural Preservation Act of 2012
This Act (SB 236), which is more commonly referred to as the Septic Bill, was adopted by the state
legislature in 2012. The goal of the legislation is as follows:
“To limit the disproportionate impacts of large subdivisions on septic systems on our farm and forest land,
streams, rivers, and Chesapeake and Coastal Bays.”
The Septic Bill is implemented through the preparation and adoption of growth tier mapping by the
individual jurisdictions, including municipalities. Frederick County adopted a growth tier map in February
of 2013. The growth tiers are as follows:
Tier I:

Area currently served by public sewerage systems.

Tier II:

Area planned to be served by public sewerage systems.

Tier III:

Area not planned to be served by public sewerage systems; would allow for
major subdivisions on individual septic systems.

Tier IV:

Area planned for agriculture, resource protection, preservation, or
conservation.

Tier IV Area
Under the 2012 state law, the intent of the Tier IV mapping effort was to identify areas where large lot
development would conflict with the goals of the local jurisdiction for agricultural and natural resource
land protection. As such, major subdivisions (as defined by the individual jurisdictions) would be
prohibited in the Tier IV area. This would affect properties zoned Agricultural (A) that are large enough
(minimum of 75 acres) to have agricultural cluster rights that could allow for residential subdivisions
greater than five (5) lots.
Tier IV Exemption
The 2012 state law allows for a jurisdiction to request an exemption, which would allow major
subdivisions in a Tier IV area. The primary standard for consideration of an exemption is whether the
zoning applicable to the majority of the Tier IV area allows for a density of one (1) dwelling or fewer per
20 acres. If a local jurisdiction’s zoning meets this standard, then the state would conduct additional
analysis on subdivision history, and development regulations before a decision is rendered on the
exemption request.
The County received a Tier IV exemption from MDP in May 2013, based on an analysis of the potential
residential build out of properties in the Tier IV area as adopted by the County in February of 2013. The
Tier IV area comprises properties that are zoned Agricultural (A) or Resource Conservation (RC). The Tier
IV build-out analysis showed that resulting density would be 1 dwelling per 20.3 acres.
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Basis for ARTO Repeal
Following are the general concerns raised by staff in support of its initial recommendation to deny the
adoption of an agricultural transfer option text amendment. These concerns also support the
recommendation to repeal ARTO.
1. There has not been any consensus or documented need for an agricultural transfer option to
support broader agricultural preservation efforts. Since ARTO has been in effect (December 1,
2014) staff has received few inquiries, and just one (1) application, to formally initiate the
process. This application is still under review.
2. An agricultural to agricultural transfer program does not result in a net preservation of
agricultural land since the subdivision potential is just shifted from one ag parcel to another.
3. The shift of residential subdivision potential to agricultural areas, even if to parcels and areas
considered marginal for agricultural use, may adversely impact the viability of adjoining
agricultural activities. This has the potential of creating another Green Valley type area where
residential subdivision activity takes place and large areas of agricultural/rural lands are
converted to low density residential sprawl. Staff is especially concerned about this scenario
playing out in the Urbana region where these types of lots would be more marketable than in
other parts of the County. The level of subdivision, up to 15 lots, that could take place could
significantly threaten the areas around Sugarloaf Mountain and the Monocacy National
Battlefield which are significant cultural, historical, and environmental features.
4. As noted previously, the adoption of ARTO has resulted in the suspension of the County’s Tier IV
exemption by the Maryland Department of Planning. Without the exemption, the County is
prevented from approving ALL major residential subdivisions in the Tier IV area. Eight (8)
potential subdivisions comprising 62 residential building lots, including an Agriculture Cluster
plan option, are delayed until the exemption is restored. Additionally, appraisals on four (4)
properties totaling roughly 820 acres currently negotiating protective easements with DNR are
also delayed.
5. Staff has identified numerous technical issues with the wording of the ordinance that create
difficulty in interpretation and application.

RECOMMENDATION
Based on the items described in the staff report, Staff recommends approval of Bill 16-07 to repeal in its
entirety the Agricultural Rights Transfer Option (ARTO) ordinance.
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FREDERICK COUNTY COUNCIL
Local Government Fiscal Estimate of Legislation
CONTACT INFORMATION AND GENERAL INSTRUCTIONS

Bill Number/Reference:
Bill Title:

Bill No. 16-07
Repeal the Agricultural Rights Transfer Option

Local Government Agency:
Prepared By:
Title:
Phone Number:
E-Mail Address:
Due Date:
Date Submitted:

Frederick County Finance Division
Erin White
Accounting Director, Finance Division
301-600-1193
ewhite@frederickcountymd.gov
June 20, 2016
June 17, 2016

FREDERICK COUNTY COUNCIL
Local Government Fiscal Estimate of Legislation
Date:
Please respond to the questions below. If you prefer to provide responses or additional information in a
separate file or document, send the file or document in a separate e-mail to
rcherney@frederickcountymd.gov with the bill number/reference in the subject line.
1.

Describe the impact of this proposed legislation on your agency (operations, revenues,
expenditures, etc). If there is no impact, please explain why.

This bill would have a positive fiscal impact to the County by relieving the risk that the Agricultural Rights Transfer
Ordinance (ARTO) placed on the County’s Agricultural Preservation Programs. This bill serves to reinstate the
County’s Tier IV exemption that the Maryland Department of Planning (MDP) suspended as a result of the adoption
of the Agricultural Rights Transfer Ordinance on November 18, 2014. The Tier IV exemption allows farmers and
rural land owners, located throughout the County’s identified Tier IV area, to pursue major subdivision (i.e. 6 lots or
more) on their respective properties without intervention from the state agencies.
2.
Please indicate whether the proposed legislation will affect small businesses in Frederick County,
and if it will, please provide any information you may have which could be useful in determining the
economic impact on small businesses.
This bill would have positive impact to property owners located in agricultural zones as it would allow a number of
them to realize the full value of their subdivision rights. Several subdivisions and Conservation Reserve
Enhancement Program easements are currently on hold due to the Tier IV exemption being suspended.
Development Review staff has processed subdivision rights verification request on ten (10) potential subdivisions
comprising 80 residential building lots, all of which are delayed pending the satisfactory resolution of the Tier IV
exemption issue with the MDP.
FISCAL IMPACT SUMMARY – SHOW (DECREASE) IN PARENTHESES
REVENUES
3.

Analysis of estimated increase (or decrease) in government revenues. Please estimate below
any anticipated increase (or decrease) in revenues resulting from this legislation. Please be aware
of any delayed effective dates in the bill or other factors that may cause revenue
increases/decreases to begin in later years.
Source

FY 2016

FY 2017

FY 2018

FY 2019

FY 2020

N/A
TOTAL $ $
$
$
$
$
Please explain how the above estimated increase(s) or decrease(s) were arrived at, including
any calculations and/or assumptions made. Please also explain any variation if the revenue
increase(s)/decrease(s) are not constant.
N/A – It is not anticipated that this legislation would create additional revenue nor decrease any revenue of the
County.

FREDERICK COUNTY COUNCIL
Local Government Fiscal Estimate of Legislation
EXPENDITURES
4.

Analysis of estimated increase (or decrease) in government expenditures. Please estimate
below any anticipated increase (or decrease) in expenditures resulting from this legislation. Please
be aware of any delayed effective dates in the bill or other factors that may cause expenditure
increases/decreases to begin in later years.

A. Salaries & Wages
FTE Employees - _____ # of positions
Fringe Benefits

FY 2016

FY 2017

FY 2018

FY 2019

FY 2020

TOTAL (Salaries, wages & benefits) $
$
$
$
$
Please provide an explanation of the need for the number and type of any personnel listed
above, including (1) what specific provision(s) of the bill necessitate additional staff; (2) what
N/A
the duties of each type employee will be; and (3) why existing personnel cannot absorb the
additional work. Please also certify the wage/salary rate and % fringe rate (if differing rates
apply) for each personnel classification.
B. Other Operating Expenses

FY 2016

FY 2017

FY 2018

FY 2019

FY 2020

Technical/Special Fees, Grants/Subsidies
Communications-Phone, Postage
Travel, Food, Auto, Fuel & Utilities
Contractual Services
Supplies
Equipment-Replacement
Equipment-Additional
Land & Structures, Fixed Charges
Other (Please Specify on Extra Page(s)

N/A

TOTAL (Expenditures) $
$
$
$
$
On the next page, please provide brief descriptions/breakdowns of the above “Other
Operating Expenses.”
Please explain below any additional calculations or assumptions made in estimating the
“Other Operating Expenses” that will help us to understand the amounts and timing of the
expenses.

N/A – It is not anticipated that this legislation would create the need for additional staff or increase the operating
expenses of the County.
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Local Government Fiscal Estimate of Legislation
4. (cont’d)
C. Operating Expense Descriptions/Breakdowns
Please provide below a short description of the specific purpose of each expense listed
under 4B. If any amount(s) listed under 4B represent(s) a total of multiple expenses,
provide a breakdown of the fiscal 2016 amount with a short description of each expense
(for example, if $2,500 is listed for Communications – Phone, Postage, a statement such
as “$1,500 for cellphone charges for two new inspectors and $1,000 for postage for
mailings to permittees to notify them of changes to inspection requirements.”)
Fiscal 2016 Expenditures
Technical/Special Fees, Grants & Subsidies
description/breakdown

$

Communications – Phone, Postage
description/breakdown

$

Travel, Food, Auto Operations, Fuel & Utilities
description/breakdown

$

Contractual Services
description/breakdown

$

Supplies
description/breakdown

$

Equipment-Replacement
description/breakdown

$

Equipment-Additional
description/breakdown

$

Land & Structures, Fixed Charges
description/breakdown

$

Other (Please Specify)
description/breakdown

$

Please submit BY E-MAIL to: Ragen Cherney, Legislative Director/Chief of Staff
Frederick County Council  E-Mail: RCherney@FrederickCountyMD.gov

